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Sawyerto tlie named the testator.notand residuary legatee by
55 H. that theN. 149. That case decides languagev. Banfield,

ofan intent the the sumto of wholeexpressedthere used dispose
the asis samementioned. The form of 'the substantiallybequest

testa­the In evidence that thisin case. the absence ofpresent
thesense,the in it should be giventrix used some otherlanguage

in in this state.attributed to it decisionsthemeaning already
fund, diedThe of the whole and the beneficiary havinggift being

testatrix, thethe son ofin the lifetime the the toof money goes
186,S.,P. 12.c. s.deceased legatee.

take effectThe the of lot cannotfor care thelegacy cemetery
im­intended,as the testatrix the condition shebecauseexactly

Thismore than the will assume.is burdensome trusteeposed
v.so, a useand the for charitablebeing (Websterbeing legacy

fundN. H. the69 such method ofSughrow, administering380),
deceased,theas will the intention ofbe outcarryshould adopted

That intention was to providein view of the conditions.present
of lot A should befor the care the and stones. trustee appointed

thisthe the income thereof to object.to invest andmoney apply
isThe that the three-hundred-dollarexecutor is advised legacy

Stavers,L.to and that the two-hundrecl-dollarAndrewpayable
andbe investedto be a of that sum tois treated as bequestlegacy

the to care of the lot.income theapplied cemetery

discharged.Case

Wallace, J., did not sit: others concurred.the

Strafford,
Dec., 1900.

BlodgettHall, Adm’r, v. a.&
” ““ or,” changemay suchand in. a will be construed willword whenThe

testator, provisiontruly giveexpress to athe intention oí the and effect
be to silence.otherwise reducedwhich would

“life,bequest persons andnamed thea tenants ior remainder toUnder to
them,” survivorship theto the death of lifeof the of refersurvivors words

take,tenants, living to exclu-at time theand that willthe remainder-men
tes-representatives theas since the decease ofthe of such have diedsion of

tator.

Equity,in of the following provisionsBill for a construction
ofin the Clarissa W. Durrell:will

“ estate,residue ofall rest andincome of the myThe annual
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mixed, theand or after ofreal personal payment my debtsjust
estate, I andand against my sister,untocharges give bequeath my

niece,andM. H.Tompson, my andAbigail Mary toTompson,
in niece,them. Andthe survivor of case my H.Mary Tompson,

before or after deathshould the of saidmarry sistermy Abigail,
will is that the decease of said sister andmy upon my after the

said allof niece the remainder ofmy estate shallmarriage my
in unto andpaid equal portions mybe nieces hereinnephew

them,named and the of H.survivors viz.: AbraMary Tompson,
Nowell, Griffin,AnnD. Mary Sarah Aba D.Blodgett, Wiggin,

Beebe, andM. W. Andrew W. AndMargaret Tompson. my
is, niece,will further in case saidmy H. shouldMary Tompson,

sister,die before and after the death of said thatmarriage allmy
ofsaid remainder estate shall be paid to saidmy equally niecesmy

and herein named and theabove ofnephew survivors them. And
is,will in niece,further case said shallmy sister survive saidmy my

H., that after decease ofthe said sister all saidMary my the re-
mainder of estate shall be to said nieces andmy paid equally my

named and to theabove survivors of them.”nephew
The and here named allnieces were the innephew persons

at of willthe date the who bore that thebeing to tes-relationship
; and and alltatrix the sister survived her.they H.Mary Tomp-

21,1900, sister,son died never Themarried.April having Abigail
M., Beebe,Nowell,.died as did also and Andrewpreviously, W.

issue, who,The three last named leftTompson. with the sur-
Griffin,nieces and areviving the defendants.(Blodgett, Wiggin),

The theadministrator with will annexed asked whether wordthe
”“ testatrix,survivors refers to those who survived the or those

former,who survived H. It was ruled thatMary it refers to the
and and GriffinBlodgett excepted.

Hall, forDwight the plaintiff.

Bartlett,Page & for and Griffin.Blodgett

Frink,John S. H. for the other defendants.

Chase, J. In the first sentence of the underclause considera-
tion the testatrix the annual income of the residue of her es-gives

to IT.,tate her andsister her niece “and to theAbigail Mary
survivor them.”of This is to be fromexecuted togift year year

the lives of the and the lifeduring of the Thesurvivor.legatees
tophrase is connected with therelating survivorship properly pre-

“theof sentence the and.”ceding part virtueby copulative By
of the sentences,three the remainder inis to befollowing paid
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sur­“and thenamednieces and nephewto theequal portions
event,of athem,” particular namely,the happeningof uponvivors

;or diedmarriedif hadH. previouslyMarydeath of Abigailthe
It would beH.not, death ofmarriagethe or Maryif uponbut

namedboth thefund personsthe amongto distributeimpracticable ”“ inhere usedwasevident that andIt istheir survivors.and
inoccursthe worduse of“or.” Such inaccuratesense ofthe ’‘“ . . .andThe wordJarmaninstruments. says:and otherwills

‘ . . .forbe calledor.’ This mayconstrued changeis sometimes
testator’s lan­to thea literal adherencethe circumstance thatby

sen­of his copulativethat one member apparentlyoccasionsguage
another.”reduced to silence byin and thereforetence is included
150, 163;Barron, H.also, 13 N.See, Barrett v.455.1 Jar. Wills

Goodall, 223, In this will233,N. H. 234.39State Iron Co.v.Bay ”“ if the connec­and are to silencereducedthe words following
of sur­that the ideaIt is certainis readtive conjunctively.

intendedsheinwas the mind of the testatrix —thatvivorship
havenamed shouldof thewho were the survivorsthose persons

eventof theinremainder shares theupon happeningthe equal
by usingHer would have been expressedintent trulyspecified.
survivor-­instead of to connect the words signifying“or” hand”

sentence, connectivetheof the andwith the portionship previous
readmust be accordingly.

— the timetotime relateTo what does the word “survivors”
testatrix, PI.? The Englishthe death of that ofof the or Mary

inwere consideredand American cases thisupon questionbearing
Bank, was stated270,v. 45 N. H. the conclusion reachedHill and

life, toand thenin there to forthese terms: “If be a onebequest
them, chil­of thosethe children the or the survivors oftestator
life, theanswerwho, at of fordren will take the death the tenant

ofwill,in the of theto the exclusion representativesdescription
thewhenThis, think, is the rulethose who are then dead. we

course, tomore; ofinis these terms and subject,bequest nothing
manifestation, will, inten­in of a differentbe controlled a theby

theIn divided amongtion.” that the fund becase was to equally
widow, hadhis whotestator’s children after decease oftheliving

naturallife; thethe interest of it it was held thather andduring
rulesterms,and obvious the as well as the establishedofmeaning

distri­law, ofof at the timethe fund to the childrengave living
“ de­abution. children of sonThe court include theTosay:

thelife,ceased before the of would be makingdeath the tenant for
notwill testator andwhich was not used thebyspeak language

instrument.”the tenor of theimplied by general
333, “in332,In saidO'Brien v. 64 H. it is thatN.O’Leary,

toof a for remainder overcase devise or to one life withbequest
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tbe class,survivors of a words of in the absence ofsurvivorship,
clear intention to the are referred tocontrary, the time of the death

the life,of tenant for and testator;not to that of the and those
who,will take at the death life,of the tenant for answer the de-

will,in thescription to the exclusion of the of thoserepresentatives
who are then dead.” While law,this is stated as a rule of the
case was decided a of theupon testator’s intention from afinding
consideration of the testator,terms the will.of The after devis-

land,to one of his sonsing certain in toshares the sur-gave equal
brothers orviving of child,sisters any deceased such child’s por-

tion in case he left no issue. The son to the landliving whom
was died issue,without itgiven having thewas found to be testa-
tor’s intention that the land devised himto should to' the broth-go
ers and him,sisters who survived and. that the ofrepresentatives
those who died between death ofthe the testator and the death of
the son were not entitled to of it.any part

cases,These and 89,also Hall v. 67 N. H. useful inWiggin, are
the notpresent inquiry, because the rule of law inmentioned them

decision,the but becausegoverns tend to show what is thethey
natural and of theordinary significance under considera­language
tion.

EL died to deathMary the ofTompson subsequentlyhaving
married,and never the three pro-second of theAbigail, having

visions for the ultimate division of the remainder to theapplies
“facts as have It willis as follows: Andthey developed. my

is, niece,further in "case said H. dieshouldmy Mary Tompson,
sister,before and after the death of saidsaid that allmarriage my

remainder be andof estate shall to said niecesmy eqpaid ually my
herein named 'and ofnephew above the survivors them.”[or]

The title theof as well as their of de-legatees, right possession,
lan-this The natural theupon ofpends provision. significance

that atis those of the named who should bepersons livingguage
—the death of the time when the is to be madedistributionMary

— are the to. Thesurvivors referred event theupon happening
isof which to be made is and the survivor-payment expressed,

thementioned relates to it. deathship obviously Upon Mary’s
remainder is to the or ofbe to named the survivorspersonspaid
them theat that time. The is notmeaning changed by regarding

of of death testatrix.words as as the date the of thespeaking
The cannot be referred to that date withoutsurvivorship drawing

least,extent,an that the naturalinference conflicts to some at with
Besides, the in-of the used. if such had beenmeaning language

tention, used, as, ex-other have forwords would beennaturally
me.”“those whoample, survive

that, inthe of thelast sentence the clause testatrixBy provides
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H.,her niece theher should outlive remainderMarysistercase
ofnamed or the survivors thembe to the personspaidshould

inone thatof the sister. No can doubt thisthe deceaseupon
to,included in the referredIT. not survivors al-case wasMary

outlive the hereSurvivorshipshe testatrix. clearlythough might
— not theto death the sister that of testatrix. Therelates the of

them,”it, of are the same that“the survivorswords expressing
in This clear and re-used the other cases. positive testimonyare

intention of the testatrix.all the theBymoves doubt concerning
them,” the intended those of“survivors of testatrixdescription,

who outlived the event the occurrence ofthe named uponpersons
or, occurred,take facts haveto as thewhich distribution was place,

intention,the it is immaterialdeath of li. Suchthe Mary being
of were remainders liablethe interests the vestedlegateeswhether

Ross,v.factsto be divested by subsequently occurring (Parker
H. remainders. As the intention69 N. or were contingent213),

effect, it whatever be the naturegoverns,can be carried into legal
created theof the interests by provision.

sustained.jException

J.,J.,Blodgett, Young, did not sit: the others con-C. and
curred.

Strafford,
Dec., 1900.

Gahagan Railroad.v. Boston & Maine

highway company operatingA a train are under anand a railroadiraveler
approachingequal preventobligation care ato to collision whenexercise

grade company,crossing. duty hasa In case it is the of the whichsuch
giveright approach, theway, trav-the to due of the train’s whileof notice

precautionsconflictingpointnearing is to take sucheler the of use bound
prudenceas reasonable dictates.

upon producenegligence, plaintiffIn an action to evi-for it is theincumbent
in ofjustify that the exercise duedence sufficient to the conclusion ho was

;injuryrespectin and ho is notcare of the from his aroseoccurrence which
jury fromhis faultentitled his submitted a unless freedomto have case to

by fairlyproved directly affirmatively, is inferencesis and or established
injury tois havededucible from the under which the showncircumstances

been sustained.
negligent approachinggive warning signals train doesanThe failure to of

injuriescompany anot render a railroad for to traveler which wouldliable
partprevented ordinary theby care on his athave been the exercise of

oftime the accident.


