
SCALES,490 v. ASSOCIATION. [70

Merrimack,
Dec., 1900.

v.Scales Masonic Protective Association.

stipulates payment indemnityWhere a forbenefit certificate of in the event
during absolute,disability requires necessary,of and total which and con-

house, necessitytinuous confinement the the merelyto for confinement is
evidentiaryan disability;fact in the determination of the existence of and

totally incapacitatedthe is to theinsured entitled recover benefit while for
illness,by although during portionlabor he out ofwas doors a of time.the

Assumpsit, for an- under a benefit certificate. Factsindemnity
“The certificate contains theagreed. Afollowing provisions:

to a claim for .constitute sickness . . shall ab-disability require
solute, continuous confinement to the housenecessary, for not less
than fourteen . . And no .. . . shall adays. disability constitute
claim for a than the shallinsured belonger period disabledtotally
and absolutely, confined to hisnecessarily, continuously house.”

The sickwas andplaintiff forseriously totally incapacitated
labor a of He remained in theduring period sixty-seven days.

that,house the first and afterfive days, advised hisbeing by phy-
sician to in the ah’all he andkeep open could stir around as much

allow,as his would was in hishe a ofstrength dooryard portion
time,the in chair ina or a hammock. Thesitting lying physician

was of that this course would facilitate theopinion Ifrecovery.
certificate,was within theplaintiff’s of the hedisability provisions

is to have judgment.

Stone,W. for theGreorge plaintiff.

Hollis,Eastman & for the defendants.

J.Chase, The for which thedisability defendants topromised
the was to labor orindemnify plaintiff attend todisability business

“of absolute,on account Itsickness. was to be such as to require
continuous confinement to the house for not thannecessary, less

fourteen and the was todays indemnity not continue for a longer
“thethan should beplaintiff disabled andperiod totally absolutely,

confined to the house.” Thenecessarily, continuously defendants’.
the total ofliability depends upon the insured to labordisability

sickness, andofbecause not his toupon confinement the house.
for such confinement is amade material fact in deter-Necessity

whether to the extent andisability exists. It ismining required
fact rather than a asubstantive fact in the ofevidentiary nature

condition precedent.
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loss occasionedwas insuranceof the contract againstThe object
It is tofrom sickness. unreasonable supposearisingdisabilityby

insured,that if the al-understood and intendedthe defendantsthat
sickness, fromshould hisfrom labordisabled by gototallythough

thefor or should bya necessary purpose,to anhouse outbuilding
of sit in aand for the purposeof recoveryhis physicianadvice

in hisof or door-in a on the his houselie hammock piazzachair or
literal of the wordsfrom the meaningstrictlythisyard, departure

aof itfact bespokento the aboveevidentiarydescribe (ifused
contract. Such suppo-defeat the of theshould objectdeparture)

inferenceanentertained without accompanyingsition cannot be
insured. This tendsintended to deceive thethe defendantsthat

in fact. Itis unfoundedthat theto show suppositionstrongly
of thean of the charactercannot that associationbe presumed

of intent.suchcapableassociation would bedefendant
con-that a sick wasunderstood personIt would be generally

”“ to takehouse, he into the dooryardthe wentfined to although
constructionist,the the phrasefresh air. To strictsun batías or get ”” ““ “ Toin thethe same as house.”to the house does not mean

”“ indirection, with, while sig-connection appurtenant;signifies
confine-of interior.nifies the Strictly speaking,quality being

in a Accordingto from confinement house.ment a differshouse
“words, ab-the wasto the literal of the plaintiff'strictly meaning

house,” notwith-toconfined hiscontinuouslysolutely, necessarily,
in his as statedhe a of the time dooryardstanding spent portion

the con-in the ofthe His was withindisability provisionscase.
case,; betract and of the there mustto the termsaccording

theJudgment plaintiff.for
All concurred.

Merrimack,
Dec., 1900.

v. Franklin.Welsh

damages bymay granted aa of claim for causedLeave be to file statement
conflicting to the nature thehighway, is as ofdefective thewhen evidence

accident, questions controversyinof and there aredefect and the cause the
permitted litigate.plaintiff should be tothewhich

forroN, a claim damagesPetit for leave to file a statement of
theFacts found bycaused a defective culvert orby sluiceway.

court.
instreet, aOn the side of Prospect public highwaywesterly

sidewalk, which, 150 feet andFranklin, there a aboutis a of longpart


