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The object of the contract was insurance against loss occasioned
by disability arising from sickness. It is unreasonable to suppose
that the delendants understood and intended that if the ingured, al-
though totally disabled from labor by sickness, should go from his
house to an outbuilding for a necessary purpose, or should by the
advice of his physician and for the purpose of recovery sit in a
chair or lie in a hammock on the piazza of his house or in his door-
yard, this departure from the strictly literal meaning of the words
used to describe the evidentiary fact above spoken of (if it be a
departure) should defeat the object of the contract. Such suppo-
sition canmot be entertained without an accompanying inference
that the defendants intended to deceive the insured. This tends
strongly to show that the supposition is unfounded i fact. It
cannot be presumed that an association of the character of the
defendant association would be capable of such intent.

It would be generally understood that a sick person was con-
fined « to ” the house, although he went into the dooryard to take
sun baths or get fresh air.  To the strict constructionist, the phrase
“to the house” does not mean the same as «in the house.” «To”
signifies direction, connection with, appurtenant; while «in” sig-
nifies the quality of being interior. Striclly speaking, confine-
ment to a house differs from confinement in a house. According
to the strictly literal meaning of the words, the plaintiff was «ab-
solutely, necessarily, continuously confined to hig house,” notwith-
standing he spent a portion of the time in his dooryard as stated
in the case. His disability was within the provisions of the con-
tract ; and according to the terms of the case, there must be

Judgment for the plaintiff.
All concurred.

Merrimack,
Dee., 1900.

WriLsH v. FRANKLIN.

Leave may be granted to file a statement of claim for damages caused by a
defective highway, when the evidence is conflicting as to the nature of the
defect and the cause of the accident, and there are guestions in controversy
which the plaintiff should be permitted to litigate.

Prr1TION, for leave to file a statement of a claim for damages
caused by a defective culvert or sluiceway. Facts found by the
court.

On the westerly side of Prospect street, a public highway in
Franklin, there is asidewalk, a part of which, about 160 feet long and
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six feet wide, is made of plank. Underneath the plank portion
there is an open diteh with a concreted surface, into which suor-
face water from the street is .conducted near the upper end and
from which it flows through pipes into a sewer located under the
center line of the street, or flows out at the lower end of the plank
walk through a continuation of the diteh. The easterly side of
the plank walk is about six inches above the surface of the street,
the intervening space being open. The street at this place is nar-
row, and one reason for raising the plank walk above the level of
the street was to protect the persons using it from injury from
passing teams. Another reason was to provide a sidewalk above
the diteh.

The plank walk and ditch, together or separately, are not a
“culvert” or «sluiceway,” within the meaning of those words as
used in section 1, chapter 69, Laws 1893 ; but the plank walk is
2 “bridge,” within the meaning of that term in the statute. The
plaintiff has leave to amend her petition so as to cover this find-
ing. TFebruary 9, 1899, the plaintiff, while walking on the plank
walk, fell and was injured in consequence of an alleged defect in
it. The evidence was conflicting as to the cause of her fall, her
evidence tending to show that it was a hole in the walk; the
defendants’, that it was the slippery condition of the walk caused
by ice and snow. The plaintiff, being unavoidably prevented from
seasonably filing a statement of her claim as required by section
7, chapter 76, of the Public Statutes, was given leave to file one,
subject to exception.

Willis . Buaton and David F. Dudley, for the plaintiff.
Leach, Stevens § Couch, for the defendants.

Warracs, J.  Whether the point at which the plaintiff was in-
jured was a bridge, a culvert, or a raised sidewalk, merely, need
not be definitely determined at the present time. «It was not the
design of the statute to subject the parties to the expense of two
trials. . . . If it appear that important questions of fact or law
are involved which the petitioner intended and was reasonably
entitled to litigate, and that he has been prevented through acci-
dent, mistake, or misfortune and not from his own fault, the peti-
tion is granted,” if a further hearing would be equitable.  Gttchell
v. Andover, 59 N. H. 868, 864 ; Chadbourne v. Exeter, 67 N. H.
190. It has been found as a fact that the plaintiff ought to be
permitted to litigate the question in controversy between herself
and the defendants. Page v. Campton, 63 N. H. 197,

The controversy between the parties may be whether the place
of injury was a culvert or bridge, within the meaning of the stat-
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ute. This is an important question which the court at the trial
term found the plaintiff should be permitted to litigate. In the
trial of her suit, neither party will be concluded by the finding that
the place was a bridge and not a culvert, or merely a sidewalk.
It cannot be said that on a full investigation the evidence will not
show the spot cither a bridge or a culvert, although it may appear
it is neither one nor the other.

The question whether the city is liable if the accident happened
from ice and snow ou the surface of the planking does not arise at
thig time, because there was ovidence to show that the accident
was caused by a hole in the planking.

Fzception overruled.

Cnase, J., did not sit: the others concurred.

Merrimack,
Dec., 1900.

UpronN v, HosMER & a.

Certain provisiongin a lease for years deemed to constitute a covenant against
assignment by 1he lessee without the consent of the lessor, his heirs and
assigns.

If a lease is assigned in breach of thecovenants of the original parties there-
to, the assignec is not entitled to a renewal provided for therein.

Acceptance of rent from the original assignee of a lease does not operate as
a waiver of a covenant against assignment, in favor of one to whom the
term was subsequently assigned without the actual or constructive knowl-
edge of the owner.

Where a lease which authorizes the removal of a building bas been assigned
in breach of a covenant thereof, the assignee mmay be allowed a reasonable
time after the expiration of the term in which to effect such removal, when
it appears that there was no intent to defeat the rights of the owners.

Brin iz Equiry, praying for specific performance, ete. Facts
found by a referee. An instrument under seal, dated August 1,
1878, between David F. Clark and Mason W. Tappan, was in the
following terms: « Witnesseth that in consideration of the rents
and covenants hereinafter reserved and contained, on the part of
the said Tappan to be paid and performed, the said Clark doth
lease to the said Tappan a cerfain piece ot land in said New-
bury, at Pine Cliff, so called, on the east side of Sunapee lake, on
which said Tappan’s cottage now stands, containing one half acre,




