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The executor also contends that hig first reason for appeal (that
the defendant has no interest in the estate) is well founded, because
the husband «willingly abandoned his wife and has absented him-
self from her, or has willfully neglected to support her, . . . for
the term of three years next preceding her death.” DP. 8., e. 195,
s. 18.  The object of this statute is to deprive a wrongdoer of cer-
tain rights which he would otherwise possess. 1t applies to a
“ deserting husband ” (Martin v. Swanton, 65 N. 1L 10, 11), and
there is no desertion where there is a scparation by agreement.
Moores v. Moores, 16 N. J. liq. 275, 280; 1 Bigh. Mar, Div. &
Sep., 8. 1662, Theve was here no abandonment and no willful
neglect to support, in the sense in which those terms are used in
the statute. There was no denial by the husband of any right
which the wife desired to enjoy. She was not abandoned, but
merely permitted to go the way of her own choosing. She was
not willfully neglected, but was left to her own resources at her
own request.

It is also contended that the defendant’s rights are cut off
because in certain cases the wife of a non-resident may convey her
propexty as though sole. I. 8., ¢. 176, s. 8. The object of this
statute is to allow the wife, in such a case, to manage her property
as she chooses. It looks wholly to transactions during life. Its
objects would not be promoted by a construction which would
include a disposition of property by will. The language used aptly
expresses the purpose ; for while in & technical sense a will may be
said to be a conveyance, the ordinary rule is that it is not included
when that term is used. Jenckes v. Probate Court, 2 R. 1. 255, 256
Moy v. Slaughter, 3 A. K. Marsh. 509.

Appeal dismissed.
All concurred.

Merrimack,
Dee., 1900.

" Davis v. BosTox & Mamnz RAILROAD.

The negligent failure of a railroad company to discover the presence of a tres-
passer upon their tracks does not render thewm lable for injuries which
would have been prevented by the exercise of ordinary care on his part ab
the time of the accident.

Casg, for personal injuries. Trial by jury. At the close of the
plaintiff’s evidence & nonsuit was ordered, and he excepted. The
evidence showed that he was run over by an engine, October 18,
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1897, while in the defendants’ station in Concord. He was not
there on business with the defendants, but for his own conveniéence.
Other facts appear in the opinion.

Cornelivs . Clifford and David F. Dudley, for the plaintiff.
Frank 8. Strecter and John M. Mitchell, for the defendants.

Youne, J. The plaintiff must show in order to recover (1)
that the defendants were negligent; (2) that their negligence was
some part of the legal cause of his injury; and (8) that he was
without fault at the time the accident happened. Legal negligence
is the failure to perform a duty the law imposes upon one person
for the benefit of another; consequently, when there is no duty
there can be no negligence.

Although the ownership of land imposes no duty upon the
owner for the benefit of trespassers (Clark v. Manchester, 62 N. H.
577 ; Frost v. Railroad, 64 N. H. 220 ; Buchv. Company, 69 N. H.
257), it does not relieve him from any of the ordinary consequences
. of his wrongful acts; and he must answer in damages if he in-
tentionally injures any one who comes upon his premises, whether
that person is an invitee, licensee, or trespasser, for the law im-
poses upon every one the duty of not intentionally injuring others.
Shea v. Railroad, 69 N. H. 861 ; Buch v. Company, 69 N. H. 257 ;
Mitchell v. Railroad, 68 N. H. 96; Felch v. Raslroad, 66 N. H.
318 ; Frost v. Railroad, 64 N. H. 220; Clark v. Manchester, 62
N. H. 577. An injury to a trespasser is intentional within this
rule if the landowner knew of the trespasser’s presence in time to
prevent .the accident by the exercise of ordinary care. This is
true whether the blow which caused it was struck by the land-
owner’s hand, or by a locomotive or stationary machine under his
control ; for if the machine is under his control it only acts through
him, and its acts are his. This is a rule of universal application ;
for while there is a conflict of opinion as to what constitutes an
intentional injury, all courts‘hold that injuries inflicted under such
circumstances are intentional, and that the trespasser may recover
if he was using due care to avoid being injured at the time the
accident happened. Shearm. & Red. Neg. (6th ed.), s. 99.

In this state a person is held to know not only what he actually
does know, but also everything he could know by the use of due
care ; so a landowner will be held to know of the presence of tres-
passers, not only when he is actually cognizant of it, but also when
be is in fault for not knowing it. He is thus in fault if he fails
to use due care to discover the trespasser’s presence when circum-
stances exist which would put a man of average prudence upon
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inquiry. Shea v. Railroad, 69 N. II. 861. So the landowner’s
duty of not intentionally injuring trespassers includes the use of
due care to discover their presence whenever such circumstances
exist. In the prosent case, there was evidence that the defendants
ought to have anticipated the presence of persons upon their track
at the point where the accident happened, and that if they had used
ordinary care they would have seen the plaintiff in time to pre-
vent the accident; consequently, the jury could have found that
the defendants failed to perform a duty the law imposed upon them
for the plaintiff’s benefit.

3ut the plaintiff must go further and show that the defendants’
negligence was some part of the legal ‘cause of his injury; for he
cannot be heard to complain of their negligence unless he shows
that he has suffered because of it. A wrong is the legal cause of
an accident when it is the last act, or onc of the last acts, of a ve-
sponsible agent in the series of causation which led up it, or one
of the last acts but for which the accident would not have hap-
pened. All the other acts in the series are the conditions upon
which the cause operated to produce the result. Nashua Iron and
Steel Co. v. Roilroad, 62 N. H. 159. When a landowuner knows,
or, what is the same thing, ought to kumow, that a trespasser is on
his premises, in time to avoid injuring him, and then carclessly
drives over him with a horse and carriage or a locomotive, the
landowner’s failure to perform his duty of using due care to dis-
cover the trespasser’s presence is a wrong subsequent in the series
of causation to the {respasser’s wrongful entry ; but whether it was
the sole legal cause, a contributing cause, or one of the conditions
of the accident, depends upon whether either, neither, or both of
the parties could subsequently have provented an accident. If
neither of them could, or if the landowner could and the tres-
passer could not, subsequently have prevented it by the use of or-
dinary care, the landowner’s negligence would be the sole legal
cause of the accideut. If each of them could have prevented it at
the time it happened by using such care, then their negligence
concurred to cause it. 1f the trespasser could. and the landowner
could not, have so prevented it, the trespasser’s negligence is the
sole legal cause of the accident, and the landowner’s failure to dis-
cover his presence one of the conditions on which this cause acted
to produce it. In each of these cases it is apparent that the legal
cause of the accident is the last wrongful act of a responsible agent
in the series of causation. All the other wrongs are simply the
conditions upon which this cause acted to produce it ; for all of the
conditions might have existed, and but for the cause no accident
have happened.

For instance, in the fizst case, notwithstanding the trespasser’s
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wrongful entry, no accident would have happened if the landowner
had performed his duty of using ordinary care to discover the tres-
passer’s presence ; in the second, no accident would have happened
.if either had been doing his duty ; and in the third, no accident
would have happened, notwithstanding the landowner’s failure to-
use ordinary care to discover his presence, if the trespasser bad not
subsequently been negligent. It follows that if a trespasser is.in-
jured by a landowner’s failure to use ordinary care to discover his
presence when circumstances exist which should have put him on
inquiry, the trespasser may recover, provided he was using ordi-
nary care to prevent being injured ; for although his wrongful entry
exposes him to the risk of injury, it is no part of the legal cause
thereof.

Notwithstanding a wrongdoer cannot recover for injuries to
which his wrongful act contributed in any degree, he may when it
is only the occasion or one of the conditions of his injury ; and his
wrongful entry is the occasion and not the cause of such an acci-
dent when it would not have happened but for the landowner’s
subsequent wrongful act. In this case it is clear that the jury
could have found, from the fact that the accident happened in the
defendants’ station, that they ought to have anticipated the pres-
ence of trespassers at that point; for it is a matter of common
Jmowledge that people collect together at' such places, and that if
the defendants had penformed the duty which this knowledge im-
posed upon them, —of using due care to discover the plaintiff’s
presénce, — they would have seen him in time to prevent the acci-
dent. Hence, in any view of the case, there was evidence that.
the defendants’ negligence contributed to cause the plaintiff’s in-
jury ; for there was no evidence that he actually knew of their neg-
ligence before the accident happened.

It was the plaintiff’s duty to use due care to avoid being in-
jured ; and notwithstanding there was evidence that the defendants.
were negligent, and  that their negligence contributed to cause his
injury, he cannot recover if he failed to perform this duty, and his
failure concurred with the defendants’ negligence to cause the
accident, or contributed in any degree to cause it. In either case,
his failure to perform a duty the law jmposed upon him for the
defendants’ benefit would be some part of the legal cause of his
injury ; so to entitle him to a verdict, he must produce evidence
that at the time the accident happened he could not have pre-
vented it by the use of ordinary care.

This degree of care, which the law makes the legal standard.
for measuring the duty a person owes to every other with whom
he comes in contact in the various relations of life, is the care
men of average prudence use under similar circumstances. One
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of the circumstances to be considered on this question is the per-
son’s knowledge of his situation and its dangers; for what would
be due cave in a given case for a person who was ignorant of the
particular dangers of his situation might be gross negligence for
one who was acquainted with them. For example, it might not
be negligence for one who was ignorant of the fact to use a gun
having a defect which caused it to burst, when it would be negli-
gence for one who knew of this defect to use it.

Since a person is held to know everything he would have known
if he had used due care, the plaiutiff will be held to know every-
thing in respect to his situation and its dangers which he would
have known if he had used such care. It is therefore important
to determine, first, what the plaintiff actually knew of his situa-
tion, and, second, what he wmust be held to have known. The
case shows that when he veached the station he saw a train of
cars standing there. He knew it had just arrived, and that the
engine which drew it either had been or would be detached from
‘it and backed to the roundhouse. He walked through the train-
shed and came out on the east side of it, passing between two of
the cars which made up the train. He then started south on the
track he knew this engine used to reach the roundhouse. He
looked up the track when he came upon it and saw nothing; but
he knew that this engine would come upon it at a point only a
short distance above where he was. He neither looked to see
where this engine was, when he saw the train, nor when he looked
up the track, nor at any other time, although he could have seen
it all the time he was crossing the train-shed except when he was
between the cars, and knew he could see it if it had not gone to
the roundhouse. After he turned toward the roundhouse, he
walked from 150 to 250 feet, and until he was struck, without
looking behind him or making any effort to discover where the
engine was. It is clear that a man of average prudence, who
possessed the plaintiff’s knowledge of his situation, would have
known where this engine was before he started toward the round-
house on the track he knew the engine would use to reach it; for
this knowledge was essential to his safety. If he had looked
where he knew or ought to have known it was, he would have
seen that it was [ollowing him; so he must be held to have known.
that it was following him and certain to run over him if he ve-
mained where he was. Due care, for him, was the care men of
average prudence would use in walking on a railroad track under
these circumstances.

It will aid in considering whether the plaintiff’s negligence con-
curred with the defendants’ to cause his injury to bear in mind
that he was a trespasser when the accident happened, and that the
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duty the law imposed upon them for his benefit was only to use
due care to discover his presence. This would include doing
everything in their power to avoid an accident after they saw him,
but would not make.it their duty to ring the bell or blow the
whistle for his benefit when running an engine through their
station ; so, although the plaintiff had a right to think that they
would use due care to discover his presence, he had no right to
rely on their ringing the bell, or doing anything else to notify him
of the approach of the engine, unless they saw him.

The plaintiff says he performed his duty in respect of using
due care to avoid being injured by looking up the track before he
started toward the roundhouse; but admitting that this was such
care when he started, it is difficult to see how it constituted such
care when the accident happened. He had no right to rely on
their ringing the bell, or doing anything else to warn him of their
approach, for they were making a lawful use of their property,
and it was his duty to keep out of the way of the engine, which
he ought to have known was following and certain to run over
him if he remained on the track. Instead of walking where it
was safe, as he could have done without any inconvenience to
himself, he walked down the track from 150 to 250 feet, and
until he was struck (from one and a half to two minutes), with-
out making any attempt whatever to discover where this engine
was, trusting that the defendants would protect him from the
consequences of his own neglect. He does not stand in any dif-
ferent position from that in which he would if he had looked up
the track to see if an engine which he knew was approaching was
in sight, and not seeing it, had sat down upon the track with his
back to the engine and remained there until it ran over him ; for he
knew that the defendants were sending this engine to the round-
house over this track, and that they could not do it in safety un-
less it was free from obstructions. This made it his duty to keep
off the track, and made every step he took upon it a fresh wrong.
Consequently, his presence on it at the point where the accident
happened contributed to cause the accident; for a plaintiff’s
wrongful act does not cease to be a cause and become one of the
conditions of an accident until the defendant is guilty of a sub-
sequent wrongful act which contributes to cause the accident.
The plaintiff’s wrongful use of the defendants’ track and their
failure to discover his presence were both wrongs which continued
up to the time of the accident and concurred to cause it, for
there was no evidence that either the plaintiff or the defendants
knew of the other’s wrongful act before that time. If there had
been any evidence that the defendants knew of the plaintiff’s dan-
ger before the accident happened, it would have been for the jury
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to say whether, after they knew of it, they could have prevented
the accident by the exercige of ordinary care. If they failed to
_perform this duty, the plaintiff could recover, notwithstanding he
was in {fault when the accident happened, unless it also appeared
that he was aware of his danger in time to have prevented the
accident by the exercise of the same care; for, notwithstanding
his fault, no accident would have happened if the defendants had
not been in fault after they knew of the plaintiff’s wrongdoing.

All the evidence in the case tends to prove that the slightest
care on the part of either the plaintiff or defendants would
have prevented the.accident, ox, in other words, that their wrong-
fal acts concurred to produce it. 1t follows that the plaintiff can-
not recover ; for, although therc was evidence that the defendants
were negligent and that they could have prevented the accident
by exercising ordinary care, there was no evidence that the plain-
tiff could not have prevented it by using the same care.

“Where both parties are present at the time of the injury, as
well as in other cases, ability on the part of the defendant must
concur with non-ability on the part of the plaintiff to prevent it
by ordinary care. Their duty to exercise this degree of care is
equal and reciprocal; neither is exonerated from his obligation
by the present or previous misconduct of the other. The law no
more holds one responsible for an unavoidable, or justifies an
avoldable, injury to the person of one who carelessly exposes him-
sell to danger, than to his property similarly situated in his ab-
sence. He who cannot prevent an injury negligently inflicted
upon his person or property by an intelligent agent, ¢ present and
acting at the time, . . . is legally without fault. . . . On the
other hand, his neglect to prevent it, if he can, is the sole or co-
operating cause of the injury. No one can justly complain of
another’s negligence which, but for bis own wrongful interposition,
would be harmless.” Nashua Iron and Steel Co. v. Railroad, 62
N. H. 159, 163.

The defendants’ difficulty in reconciling the doctrine of Milch-
ell v. Ruilroad, 68 N. H. 96, and Feleh v. Bailroad, 66 N. 1I. 318,
with Qlark v. Manchester, 62 N. H. 577, Frost v. Railroad, 64
N. H. 220, and Buch v. Company, 69 N. H. 257, is occasioned by
their failure to comprehend that different legal comsequences
attach when a person intentionally injures a trespasser from those
which attach when he simply fails to prevent the trespasser from
injuring himself; and not because the court in deciding the two
sets of cases applied a different rule to the same state of facts,
nor because they nnderstood - when these cases were decided that
defendant railroad companies furnished an exception to the rule
which requires the plaintiff to show that the defendant has failed
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to perform a duty the law imposed upon him for the plaintiff’s
benefit in order to maintain his action. The only fact common to
all these cases is that the plaintiffs were trespassers. There was
evidence in the first two cases that the plaintiffs were using due
-care to avoid being injured when the accidents happened, that cir-
cumstances existed which made it the defendants’ duty to antici-
pate the presence of trespassers upon their tracks at the point
where the accidents happened, and that if they had used ordinary
.care in the performance of this duty they would have seen the plain-
tiffs in time to prevent an accident; and the court held that since
the defendants ought to have known of the plaintiffs’ presence in
time to avoid injuring them, the injury was intentional. In the
last three cases, the fact that the defendants did not prevent the
plaintiffs from injuring themselves was all they based their right
to recover upon. The law imposes upon every one the duty of
not intentionally injuring others, but does not, with a few excep-
tions not material here, impose upon any the duty of preventing
-others from injuring themselves. Shea v. Railroad, 69 N. H. 861.
Upon this ground the court held that these plaintiffs could not
Tecover.
Exception overruled.

BropgrrT, C. J., did not sit: the others concurred.

Merrimack,
Deec., 1900.

BoHANAN v. BosToN & MAINE RATLROAD.

"Testimony as to the staterments of an alleged agent respecting his authority
is not admissible to prove the same.

Evidence that.a railroad company recognized the settlement of a claim for
damages, by the payment of money and the furnishing of work for alimited
perivd, isnot sufficient to establish an agent’s authority to promise employ-
ment during good behavior in adjustment of the controversy.

‘The mere fact that a person is a general agent to adjust claims against a rail-
road company does not warrant a finding that one dealing with such agent
was justified in believing him to be authorized to promise unlimited employ-
ment, in the absence of evidence that such is a usual and ordinary method
of settlement.

“Where the agent of arailroad company has without authority promised a cer-
tain sum and employment during good behavior in adjustment of a claim
for damages, payment of the money and the furnishing of work for a lim-




