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reason forthat his first appealalso contends (thatThe executor
founded,in the well becauseno interest isdefendant has estate)the

“ him­wife and has absentedabandoned histhe husband willingly
her, . .her, . forhas to supportself from or willfully neglected

195,S.,P. e.next death.”term herprecedingthe of three years
a ofof is to cer­deprives. 18. The this statute wrongdoerobject

It to ahe otherwise possess.tain which would appliesrights
”“ Swanton, 10,65 N. H. andv.husband 11),deserting (Martin

ais where there is bythere no desertion separation agreement.
280; Mar.,1 Div.Moores, 275,16 J. &Moores N. Eq.v. Bish.

willfulno abandonment and nos. 1662. There was hereSep.,
inin usedin which those terms areto the sensesupport,neglect

ofno the husband any rightthe statute. There was denial by
abandoned, butwas notwhich the wife desired to Sheenjoy.

She wasto the of her own choosing.waymerely permitted go
at herbut left to her own resourcesnot waswillfully neglected,

own request.
cut offis the areIt also contended that defendant’s rights

herin the wife of a non-resident conveybecause certain cases may
S., of176,o. 8. The thissole. P. s. objectasproperty though

wife, case,allow the in a to her propertystatute is to such manage
Itslife.It to transactions duringas she chooses. looks wholly

wouldbe construction whichwould not abyobjects promoted
usedof will. The aptlyinclude a bydisposition property language

bein athe for while a technical sense will mayexpresses purpose;
includedthe rule that it is notsaid to be a isconveyance, ordinary

255, ;Court, 256­2 R. I.when term used. Jenckes v. Probatethat is
3 509.v. A. K. Marsh.Slaughter,May

dismissed.Appeal
All concurred.

Merrimack,
Dec., 1900.

v. &Davis Boston Maine Railroad.

company presencenegligent of afailure of a railroad to discover the tres-The
injuriespasser upon liable fortracks does not render themtheir which

partprevented by ordinaryof care on his atthe exercisewould have been
accident.time of thethe

theCask, Trial At close of thefor personal injuries. by jury.
ordered,a nonsuit was and he Theevidence excepted.plaintiff’s

18,he runthat was over an Octobershowed by engine,evidence
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1897, while in the defendants’ station in Concord. notHe was
there on defendants,business with the but for his own convenience.
Other facts in theappear opinion.

CorneliusE. and David F. for theDudley, plaintiff.Clifford

Frank S. Streeter Mitchell,and John M. for the defendants.

Young, J. The inmust show order to recoverplaintiff (1)
that the defendants were that their wasnegligent; (2) negligence
some ofpart the cause of his and that he waslegal injury; (3)
without fault at the time the accident happened. Legal negligence
is the failure to perforin a the law oneduty imposes upon person
for the benefit of another: when there noisconsequently, duty
there can be no negligence.

the of land no theAlthough ownership imposes duty upon
owner for Manchester,the benefit of 62v. N. H.trespassers (Clark

; Railroad, 220;577­ Frost v. 64 N. H. Buch v. 69 N. H.Company,
it does not himrelieve from of the257), consequencesany ordinary

acts;of his and he in if in­must answer hewrongful damages
one who comes Ms whethertentionally injures any premises,upon

invitee, licensee,that is an im­or for the lawperson trespasser,
poses upon one the of not others.every duty injuringintentionally

Railroad, 361; ;Shea 69 Buckv. N. H. v. 69 N. H. 257­Company,
Railroad, 96;Mitchell Railroad,v. 68 FelchN. H. v. 66 N. H.

318; Railroad, 220; Manchester,Frost v. 64 N. H. Clark v. 62
N. H. 577. An ato is intentional within thistrespasserinjury
rule if landowner knew of the in time totrespasser’sthe presence

.the accident the exercise of care. TMs isprevent by ordinary
true whether the land­the blow wMeh caused it was struck by

hand, orowner’s or a locomotive machine under hisby stationary
control; iffor the machine is under Ms control it actsonly through
him, and is a ruleits acts are his. This of universal application;

anfor while there is a of as to what constitutesopinionconflict
intentional all courts 'hold that inflicted under suchinjury, injuries

intentional,are andcircumstances that the recovertrespasser may
if he was to avoid time thedue care at themjuredusmg being

Red. s. 99.accident Shearm. &happened. Neg. (6th ed.),
In a held to know not what he actuallytins state isperson only

know, duedoes but also he could know the use ofeverything by
; a will held to know of the of tres-care so landowner be presence

it, but whennot when he is of alsoactuallypassers, only cognizant
inhe in fault it. He is fault if he failsis for not thusknowing

circum-use due care to the whento discover trespasser’s presence
awhich man ofstances exist would put average prudence upon
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tlieRailroad, 69 H. 361. landowner’sShea v. N. Soinquiry.
includes the use ofnot intentionally trespassersof injuring-duty

circumstancestheir whenever suchto discover presencedue care
defendantscase, was that theIn there evidencethe presentexist.
their trackof uponthe presence personsto have anticipatedought

if had usedand that theywhere the accident happened,.at the point
in time to pre­would have seen the plaintiffcareordinary they

accident; could have found thatthethe juryvent consequently,
thema law uponfailed to theperform duty imposedthe defendants

for benefit.the plaintiff’s
and that the defendants’must further showBut the goplaintiff

heof his forsome of the "cause injury;was part legalnegligence
heof their unless showscannot be heal’d to negligencecomplain

ofA the causeof it. isthat he has suffered because wrong legal
acts, of re­act, or of the last awhen is the last onean accident it

it,led or onein of whichthe series causation upsponsible agent
have hap­for the accident would notof the last acts but which

in the conditions uponAll the series arethe other actspened.
Nashua Iron andresult.the to thewhich cause produceoperated

knows,Railroad, 62 H. 159. When a landownerSteel Co.v. N.
know, onor, that a isis to trespasserwhat the same oughtthing,

him,in to and then carelesslyhis time avoidpremises, injuring
locomotive,or a thehim a anddrives over with horse carriage
due care to dis­his oflandowner’s failure to perform duty using

ina the seriescover the is subsequenttrespasser’s presence wrong
; but whether it wasof causation to the trespasser’s wrongful entry

cause, cause, ofthe or one the conditionssole a contributinglegal
neither,accident, either, or both ofof whetherthe upondepends

Ifan accident.the could have preventedparties subsequently
could, if could and the tres­neither of them or the landowner

not, it or­the use ofbycould havepasser subsequently prevented
care, would be the solethe landowner’s legaldinary negligence

have it atof If them could preventedcause the accident. each of
care, then theirthe time it suchby negligencehappened using

could,concurred, and the landownerto cause it. If the trespasser
not, it, thecould so the ishave prevented trespasser’s negligence

accident,sole and landowner’s failure to dis­cause of the thelegal
which cause actedcover his of the conditions on thispresence one

to In of that theproduce legalit. each these cases it is apparent
of a responsiblecause of the the last act agentaccident is wrongful

in thethe All the other arewrongsseries of causation. simply
it;conditions all of thewhich cause acted to forthisupon produce

existed,conditions and but for the cause no accidenthavemight
have happened.

instance, ease,For in trespasser’sthe first thenotwithstanding
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no accident would have ifwrongful entry, thehappened landowner
had his of care to discoverperformed duty the tres-using ordinary

second,in the no accidentpasser’s presence; would have happened
if third,either had been his and in the no accidentdoing duty;
would have thehappened, landowner’s failure to-notwithstanding

careuse to discover his if the notordinary presence, hadtrespasser
been It afollows that ifsubsequently negligent. trespasser is.in-

a landowner’s failure to usejured care to discover hisby ordinary
when circumstances exist which have himpresence should onput

recover,theinquiry, trespasser he was ordi-may provided using
care to forprevent hisnary being injured; although wrongful entry

him to riskthe of it isexposes no of the causeinjury, part legal
thereof.

a canno’t recover for to-Notwithstanding wrongdoer injuries
which his act incontributed he itwrongful whenany degree, may
is the occasion or ofonly one the conditions of his and hisinjury;

is the occasion and not the ofwrongful entry cause such an acci-
dent when it would not have but for the landowner’shappened

act. Insubsequent this case it is clear that thewrongful jury
found,could have from factthe that the accident in the-happened
station,defendants’ that to have thethey ought anticipated pres-

ence of at that for is atrespassers point; it matter of common
that collect at' such that ifknowledge people andtogether places,

the defendants had the which this im-performed duty knowledge
—them, ofposed careupon due to theusing discover plaintiff’s

— would himpresence, have seen hi time thethey to acci-prevent
Hence, case,dent. in view ofany the there was evidence that-

the defendants’ contributed the in-to causenegligence plaintiff’s
; for there was no evidencejury that he knew of theiractually neg-

before the accidentligence happened.
It was the to use in-plaintiff’s duty due care to avoid being

defendants,; andjured there was evidence that thenotwithstanding
were and that their cause his-negligent, contributed tonegligence

he cannot recover if he failed his-injury, to this andperform duty,
failure concurred with the defendants’ cause thetonegligence
accident, case,,or contributed in to cause it. In eitherany degree
his failure to a the law himperform for theduty imposed upon
defendants’ benefit would be some of hi&of the causepart legal

verdict,so himto entitle ato he must evidenceinjury; produce
that at the time the accident he have pre-could nothappened
vented it the ofuseby care.ordinary

standard,care,This of which the law makes thedegree legal
for the a whommeasuring owes to other withduty person every
he in in life,comes contact the various the carerelations of is
men of useprudence under similar Oneaverage circumstances.
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the per-ison this questionto be consideredthe circumstancesof
wouldfor whatitsof his situation and dangers;son’s knowledge

theofwho was ignorantin a for adue care case personbe given
forbe negligenceof his situation grossmightparticular dangers

it notmightFor example,with them.one who was acquainted
ato use gunof the factfor one wasbe whonegligence ignorant

bewouldburst, negli-when ita defect caused it towhichhaving
use it.for one who knew of this defect togence

knownhe would havea heldis to knowperson everythingSince
knowcare, every-held toif he had due the will beused plaintiff

he wouldin whichto his situation and itsrespect dangersthing
importantthereforeknown if It ishave he had used such care.
hisof situa-determine, first, knewwhat the actuallyto plaintiff

Thetion, and, known.second, he held to havewhat must be
a train ofhe sawcase shows that when he reached the station

thearrived, and thatears there. He knew haditstanding just
fromdetachedbewhich it had woulddrew either been orengine

the train-through'it and backed to the roundhouse. He walked
oftwoit, betweenshed and came on ofout the east side passing

on thesouththe cars which made the train. then startedHeup
Hetrack he roundhouse.knew this used to reach theengine
butnothing;looked the when it and sawtrack he cameup upon

aa point onlyit athe knew that uponthis would comeengine
to seelookedneithershort distance he Heabove where was.

he lookedwas, train,this nor whenwhere when he saw theengine
seenhavetrack, time, he couldthe nor at otherup any although

he waswhenall heit the time was the train-shed exceptcrossing
toit had notcars, goneit ifbetween the and -knew ho coxxldsee

roundhouse, hetheroundhouse. After he turned towardthe
struck, withoutfeet,walked from 150 to 250 and he wasuntil

where thebehind him or effort to discoverlooking anymaking
whowas. It a manis clear that ofengine prudence,average

situation, havewouldthe of hispossessed plaintiff’s knowledge
round-known thewhere started towardthis was before heengine
it; forhouse on to reachthe track he knew the would useengine
lookedIf he hadthis safety.was essential to liisknowledge-

havewas,where he knew it he wouldor to have knownought
knownhim;it held to haveseen that was so he must befollowing

re-if hehimthat it was him to run overand certainfollowing
ofhim, mencare,mained for was the carewhere he was. Due

underin on a railroad trackwould useprudenceaverage walking
these circumstances.

con-It will aid in thewhether plaintiff’s negligenceconsidering
in mindcurred with the to cause his to beardefendants’ injury

thethata andthat he was when the accident happened,trespasser
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the law them forduty hisimposed upon benefit was to useonly
due care to discover his presence. This would include doing

in their to avoid aneverything power accident him;sawtheyafter
notbut would make. it their to the bellduty ring or blow the

for hiswhistle benefit when anrunning engine theirthrough
station; so, the had aplaintiff to thinkalthough right that they

duewould use care to discover his hepresence, had no toright
bell,theiron or himrely theringing doing else toanything notify

of the of theapproach unlessengine, they saw him.
The plaintiff he his insays performed duty ofrespect using

caredue to avoid injured the trackbeing by up before helooking
roundhouse;started toward the but that this wasadmitting such

started,care when he isit difficult to see ithow constituted such
care when the accident hadHe nohappened. to onright rely

bell,their the or else to warn himringing doing anything of their
for awere lawful use ofapproach, they theirmaking property,

and it was his to of theout of theduty keep way whichengine,
he to have andknown wasought certain to run overfollowing
him if he remained on the track. Instead of itwherewalking

safe,was as he could have done without inconvenience toany
himself, he feet,walked trackdown the from 150 to 250 and
until he awas struck one and half twoto with-(from minutes),
out whatever tomáking any discover where thisattempt engine
was, that himthe defendants would from thetrusting protect

of his own He does inconsequences not stand dif-anyneglect.
ferent from in hethat which would if he hadposition looked up
the track to ifsee an which he knew was wasengine approaching
in and it,not had sat down the track with hissight, seeing upon

him;back to the and there until it for heremained ran overengine
knew that the defendants were this to the round-sending engine

track,house over this and that could not do it in un-safetythey
itless was free itfrom obstructions. Tins made his toduty keep

track,off the and made he it a freshtookevery step upon wrong.
his on it at the the accidentwhereConsequently, presence point

accident; ahappened contributed to cause the for plaintiff’s
act not be a and one of thedoes cease to cause becomewrongful

conditions of an aaccident until the defendant is of sub-guilty
sequent act contributes to cause the accident.whichwrongful
The track and theirplaintiff’s use of the defendants’wrongful
failure to which continuedhis were bothpresence 'wrongsdiscover

it,to the time of the and concurred to cause forup accident
there was no or the defendantsevidence that either the plaintiff
knew If hadof the act before that time. thereother’s wrongful
been evidence the dan-that the defendants knew ofany plaintiff’s

before the accident it would have been for theger juryhappened,
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it, could haveofknewwhether, they preventedafter theyto say
care. Ifof failedordinary totheyexercisethebyaccidentthe

recover,could hethe plaintiff notwithstandingthis duty,.perform
itunless alsoaccident happened, appearedwhen thein faultwas

in time to have preventedhis thedangeraware ofhe wasthat
care; for,sameof thethe exercise notwithstandingbyaccident

ifhave thewould defendants hadhappenedfault, accidentnohis
of theknew plaintiff’sthey wrongdoing.in fault afternot been

to thattends theprovein the case slightestthe evidenceAll
orthe defendants wouldplaintiff'’eitherofparton thecare

or, words,in thatthe.accident, other their wrong-preventedhave
follows that theit. It can-plaintiffto produceful acts concurred

that thefor, was evidence; there defendantsalthoughnot recover
havecould the accidentpreventedand that theywere negligent

nocare, was evidence that thethere plain-ordinaryexercisingby
theit same care.by usingnot havecould preventedtiff

“ theat time of theare asboth present injury,Where parties
ofcases, on the the defendantpartin other mustabilityaswell

the toofpart plaintiffon the itpreventwith non-abilityconcur
to exercise this of carecare. Their isduty degreeordinaryby
is exonerated from hisneitherreciprocal;and obligationequal

of the other.misconduct The law noorthe previousby present
unavoidable,for an or anone responsible justifiesmore holds

of one who him-avoidable, to the person carelessly exposesinjury
situated inthan to his hisproperty similarlyto ab-self danger,

anwho cannot prevent injuryHe inflictednegligentlysence.
an agent,or andby intelligent ‘presenthisupon person property

time,’ ... without fault. . . .the is On theatacting legally
it, can,if hehand, to is thehis sole orpreventother co-neglect

the No one cancause of ofjustly complaininjury.operating
which, forbut his ownanother’s interposition,negligence wrongful

Iron and Steel Railroad,Nashua Co. v.would be harmless.” 62
159,H. 163.N.

inThe thedefendants’ doctrine of Mitch­reconcilingdifficulty
Railroad, 96, Railroad,H. and Felch v. 318,ell v. 68 N. 66 N. H.

577,Manchester, N. Railroad,Clark v. 62 H. Frostwith v. 64
220, 257,H. Buch H.N. and v. 69 N. is occasionedCompany, by

to thattheir failure differentcomprehend legal consequences
a aattach when person intentionally from thoseinjures trespasser

hewhich attach when fails to the fromsimply prevent trespasser
himself; and because the court innot the twoinjuring deciding

of a facts,cases different rule tosets the same state ofapplied
nor because understood-when thesethey eases were decided that

railroad ancompanies furnished the ruledefendant toexception
which the to show thethat defendant has failedrequires plaintiff
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a the law himto for theperform duty imposed upon plaintiff’s
in order tobenefit maintain his action. The fact common toonly

all these cases is that the were Thereplaintiffs trespassers. was
in the first two cases that theevidence wereplaintiffs dueusing

avoid when the•careto injured accidents thatbeing cir­happened,
cumstances existed made it thewhich defendants’ to antici­duty

the of theirpresence upon tracks atpate trespassers the point
the and ifwhere accidents thathappened, had usedthey ordinary

in the of this•care wouldperformance duty have seen thethey plain­
accident;intiffs time an thepreventto and court held that since

the defendants to have known of the inought plaintiffs’ presence
them,time to avoid' the was intentional. Ininjuring theinjury

cases,last three the fact that the defendants did not theprevent
allfrom wasplaintiffs themselves based theirinjuring they right

to recover The lawupon. imposes one the ofupon every duty
others, not,not but does with aintentionally fewinjuring excep­

here,tions not material theimpose upon any ofduty preventing
Railroad,others from Shea v.themselves. 69 N. H. 361.injuring

this the court held that theseUpon could notground plaintiffs
recover.

overruled.Exception

Blodgett, J., didC. not sit: the others concurred.

Merrimack,
Dec., 1900.

v.Bohanan Boston & Maine Railroad.

'Testimony allegedas an agentto of respecting authoritythe statements his
proveis not to the same.admissible

that, company recognizedEvidence a railroad the of asettlement claim for
damages, by moneypayment furnishingof andthe the of work for a limited
period, agent’s authorityis not sufficient to establish an promise employ-to

during good adjustment controversy.ment inbehavior of the
generalperson agent'The adjustmere fact that a is a againstto claims a rail-

company findingroad adoes not dealing agentwarrant that one with such
justified believing promisein himwas to be toauthorized employ-unlimited

ment, in athe absence of evidence that such is ordinaryusual and method
of settlement.

agent company"Where a railroadthe of has authority promisedwithout a cer-
employment during goodtain sum and adjustmentbehavior in of a claim

damages, payment money furnishingfor andof the the of for a lim-work


