‘75 600
7 _31
70 600
7% 512
70 600

74 473

600 MATTHEWS ». CLOUGH. [70

Broberrt, C. J. If the instrument sought to be enforced can
be regarded as binding upon the defendant under the circum-
stances detailed in the case, we think the true and reasonable in-
texpretation of it is that it only bound him to support Octavia at
the rate of $1.50 per week until the property turned over to him
should be exhausted ; and as it is found by the referce that the
property has already been so exhausted, the defendant’s obligation
under the instrument, if any, must be deemed to have been fully
performed.

Bl dismassed.
All concurred. ‘

Cods, %
Dec., 1900.

MATTHEWS 2. CLOUGH.

If an injury to a servant results from the co-operating negligence of a fellow-
servant and the master, the latter is liable therefor.

‘Where instructions to the jury present conflicting propositions of law, a fail-
ure to point out the inconsistency at the trial is a waiver of the right to in-
sist upon it as & ground of exception.

CAsE, by an employee, for injuries caused by negligence in not
furnishing suitable materials for a staging: Verdict for the de-
fendant. The plaintiff, while in the employ of the defendant,
assisted in erecting a staging by the side of a building owned by
her. He sawed putlogs from lumber obtained from portions of a
building that had been taken down, and handed them to fellow-
workmen, who put them in place and nailed them. Subsequently,
while the plaintiff was upon the staging, one of the putlogs broke
and caused an injury to him. The defendant’s evidence tended to
prove that the putlog was improperly nailed.

The jury were instructed, among other things, as follows: « It
has been said that was due to the-carelessness of a fellow-servant;
that somebody else nailed this board [putlog] as it ought not to
have been nailed. If you find the injury was due to the way the
board was nailed,— that the board was reasonably safe and would
not have broken under the circumstances if it had been properly
nailed,— the plaintiff has no remedy against the defendant. If
you find the accident was partially due to the board being insuffi-
cient, provided the defendant was negligent in not furnishing rea-
sonably suitable materials for a staging, and partially due to its
being improperly nailed, the plaintiff would be entitled to re-
cover.” Subject to the plaintiff’s exception, the jury were further
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instructed : «If you find this board would have held if it had
been properly nailed, the plaintiff cannot recover.”

Fletcher Ladd and Chamberlin § Rich, for the plaintiff.
Drew, Jordan § Buckley, for the defendant.

Couasg, J. The master is liable for an injury to his servant
caused by negligence of the master co-operating with negligence
of a fellow-servant, the injured servant being in no fault. Paul-
mier v. Railroad, 34 N. J. Law 151 ; Morrisey v. Hughes, 656 Vt.
553 ; Cone v. Railroad, 81 N. Y. 206 ; Norfolk & Western E. . v.
Nuckols, 91 Va. 198; Grand Trunk R’y v. Cummings, 106 U. S.
7005 Cayeer v. Taylor, 10 Gray 274; CQlark v. Soule, 137 Mass.
380 ; 2 Shoarm. & Red. Neg. (6th ed.), s. 188.

This principle seems to have been stated to the jury in the first
instance in a form that was satisfactory to the plaintiff, as he took
no exception to that portion of the instructions; but he says the
proposition, thal the plaintiff could not recover if the putlog
would have Leld in case it had been properly nailed, conflicts with
the principle and was crroneous. This position arises from econ-
sidering the proposition independently of its connections and con-
struing it literally. 'When it is considered in connection with the
other portions of the charge, it appears to be but a restatement of
the idea that if the breaking of the putlog was due to the man-
ner in which it was nailed, and not to its insufficiency, the plain-
tiff could not rvecover. 1f the plaintiff had any doubt on this
point, he should have brought it specially to the attention of the
court. It is not to be presumed that the court would intention-
ally present conflicting propositions of law to the jury. If he had
understood that the plaintiff believed this had been done, or that
the instructions were liable to such interpretation, no doubt such
change in the form wowld have been made as to remove all possi-
bility of reasonable objection on that ground. If the plaintiff he-
lieved there were conflicting propositions in the charge, he was not
at liberty to sit by and take the chance of winning upon the prop-
osition that was favorable to him, without also taking the risk of
being defeated wpon the proposition that was unfavorable to him.
If he wished to.avoid taking the risk, it was his duty to specially
point out the inconsistency so that it might be remedied. Fair-
ness and justice demanded this course. As be failed to do so, he
waived the right to insist upon the inconsistency as a ground of
exception. “A gencral objection will be insuflicient where the
special point of the objection insisted upon is such that, if it had
been specifically pointed out at the trial, it might have been obvi-
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ated, or where the general objection was calculated to divert the-
abtention from the special objection on which the party intended
to rely.” Hoyward v. Bath, 38 N. H. 179, 188 ; Haines v. Com~
pany, 59 N. H. 199 ; Emery v. Railroad, 67 N. H. 484, 485.

Lzception overruled..

Pix®, J., did not sit: the others concurred.

Cods,
Dec., 1900.

Ross ¢ a., Ex'rs, v. LEAVITT ¢ a.

The right of redemption may be exercised by any person interested in the
mortgaged premises, or privy in estate with the mortgagor.

‘Whether in a given case there has been an abandonment of possession taken
for the purpose of foreclosure, or a waiver after its completion, are ques-
tions of fact determinable, in the absence of express evidence, by proof of
acts or intentions on the part of the mortgagee which, as matter of law, are
inconsistent with the existence of a valid foreclosure.

‘Where a mortgagee enters upon premises for the purpose of foreclosure by
taking and maintaining peaceablé possession for ‘one year, his acceptance:
within that period of a sum realized from the profits of the land, paid by a
tenant in common of the mortgagor in pursuance of an agreement extending
the time of redemption and providing for a conveyance of the premises upon
the extinguishment of the mortgage debt, operates as a relinquishment of”
the foreclosure proceedings as to a subsequent mortgagee of the co-tenant..

The publication of notice of an entry upon premises for the purpose of fore--
closure is not notice of the continuance of possession necessary for the com-~
pletion of the same.

B v EqQurry, to redeem from a mortgage. TFacts found

‘ by a referee. The plaintiffs claimed to redeem as owners of a

mortgage made by Dudley Leavitt to Jacob Benton of a one
third interest in the township of Odell, excepting certain lands
therein sold to one Thompson and one Jackson, from a mortgage.
made by Leavitt to one Holyoke of the whole township, which
antedated the plaintiff’s mortgage. The main question was.
whether Holyoke’s mortgage was foreclosed by him by peaceable
entry and possession for one year. Whether there was such a
foreclosure was submitted as a question of law by the referee, at.
the request of the parties, upon facts found which appear in the
opinion.




