
602 v.ROSS LEAYITT. [70.

ated, or where the was calculated togeneral divert the-­objection
attention thefrom special on which theobjection intendedparty

Bath, 179, ;v.to 38 N. H.rely.” Hayward 183­ Haines v. Com­
199;59 H. Railroad, 434,N. v. 67 N. H.pany, Emery 435.

overruled,...Exception

Pike, J., did not sit: the others concurred.

Coös,
Dec., 1900.

a., Ex’rs,Ross v. Leavitt a.& &
right redemption may by any personThe of be exercised ininterested the

mortgaged premises, privy in mortgagor.or estate with the
givenin possessionWhether a case there has anbeen ofabandonment taken

foreclosure,purposefor completion, ques-the of aor waiver after its are
determinable, evidence,expresstions of in byfact proofthe ofabsence of

are-,part which, law,acts mortgageeor on theintentions of the as matter of
inconsistent with athe existence of valid foreclosure.

mortgagee upon premisesa purposeWhere byenters for the of foreclosure
taking peaceablémaintaining possession acceptance-and year,for histone

period profits land,sum bywithin that of a paidrealized from the of the a
pursuancemortgagortenant in the in agreement extendingcommonof of an

redemption providing conveyanceand premises uponthe time of for a of the
extinguishment debt,mortgage operates relinquishmentthe of the as a of'

proceedings subsequentthe mortgageeforeclosure as ato of the co-tenant..
publication entry uponThe premises purposeof of annotice for the of fore-

possessionnecessaryclosure is not notice of the continuance of for the com-
pletion of the same.

Bill in Equity, to redeem from a Facts foundmortgage.
a referee. Theby claimed to redeem as of aplaintiffs owners

made amortgage Leavitt to Jacob Benton of oneby Dudley
in Odell,third interest the of certain landstownship excepting

therein sold to Jackson,one and one from aThompson mortgage
made Leavitt to one of the whichby wholeHolyoke township,
antedated the plaintiff’s The main was.mortgage. question
whether Holyoke’s was foreclosed himmortgage byby peaceable

andentry for apossession one Whether there was suchyear.
referee,foreclosure was submitted atas a of law thequestion by

the of therequest in thefacts found whichparties, upon appear
opinion.
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Rich, and MeChamberlin C.HenryH. Bingham,George (of‡
for the plaintiffs.Vermont),

Johnson,and Thomas F. for theBrew, Jordan Buckley<$•
defendants.

oneParsons, of Leavitt’sJ. The asplaintiffs, mortgagees
land, to redeem from thein the had the priorthird interest right

Beasom,claim. Moore v.under which the defendantsmortgage
Paris,; 421,N. 425. can63 H.N. H. 215­ v. They44 Thompson

been since their mort­unless such has destroyednow redeem right
title was from Leavitt.acquiredgage

defendants, theLumber claimthe Weston Company, prem-The
deedin aupon quitclaimfee by conveyances restingises sundry

from which thethe of the plain-owner mortgagefrom Holyoke,
20,redeem, datedto to the defendant Augusttiffs seek Libbys,

“ allin is as1886, which the estate described by Holyokeconveyed
” intitle, and in and the embraced theinterest to premisesright,

all the which”to interest“intending hereby conveymortgage,
“ andsaid and allby rightsacquired mortgage, includingHolyoke

same, institutedto foreclose theinterest acquired by proceedings
;A. D. 1885 saidor commenced on the thirtieth ofday May,

and transferred to the said Libbys,herebymortgage being assigned
far the amoimtswith the notes’ secured so asthereby,together

indue It is not found thatthereof remain and unpaid.” making
if onethe intended to the foreclosureopenthis conveyance parties

been made.had
and of to transfer toThe effect the deed waslegal purpose

of'as had. Thethe such title Holyoke Libbys, grantorsLibbys
owners, notLumber the did obtainpresentthe Weston Company,

in unless there was a valid foreclosure of thetitle fee Holyoke
en-of theat that time the owner mortgage,mortgage. Holyoke,

30, 1885,on for theMay pur-tered the premisesupon mortgaged
of foreclosure and maintaining peaceable posses-pose by taking

c.186,L.,sion, broken,for for the of one G.year.condition space
14,s. the of the title follows:cl. II. At this time state was as

1, 1880,Leavitt,from cov-held a datedHolyoke mortgage April
10,000 acreswhole Sumner ownedtownship. Thompsontheering

Gore, theColumbia also ofpartin it. Andrew Jackson owned
remainder, Leavitt-Of the one third was owned bytownship.

in and undivided. Thomp-and thirds the commontwo by Libbys,
son, Jackson, held from Leavittand the conveyancesLibbys by

ahaddate Jacob Bentonof later than the Holyoke mortgage.
Leavitt, of a commonfrom now held theby plaintiffs,mortgage

andsoldthird of the the lands Thompsontownship, excepting
13,Jackson, which dated November 1883.was
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that theAssuming made and theentry possession taken and re-
tained was otherwise sufficient to foreclose the themortgage upon
land inowned common thinkLeavitt and theby weLibbys, Hol-

andactionyoke’s subsequent purpose the asduring year, found by
referee,the inconsistent with an intention to hold the land for that

purpose.
.Whether in a caseparticular there was an ofabandonment the

or apossession, waiver after itsforeclosing arecompletion, ques­
determinable,tions factof in the evidence,absence of express by

of acts or onproof the ofpurposes thepart inconsistentmortgagee
with a to orpurpose insist thecomplete upon foreclosure. Couch

Stevens, 169;v. 37 2 Mort.,N. H. 1265,Jones ss. 1268, 1270.
The referee at the of the fact,request parties has not found the
and the himcase would of benecessity recommitted to unless some

which, law,facts are found as matter of are inconsistent with the
existence aof valid foreclosure. It is well settled that the accep­
tance the of inby inmortgagee payment whole or of the mort­part

debt is a foreclosure,waiver ofgage inany orcomplete process,
because such is inconsistent with anacceptance intention to-rely

the forupon Thesecurity payment. cannot have bothmortgagee
the land Childs,and the Scott 566,debt. v. 64 ;N. H. 568­ Moore

.Beasom, 215;v. N. White, 178,44 H. 190;Gould v­ 26 N. H.
416;Call, 403, 414,McNeil v. N. H. v.19 11Deming Comings,­

474, 483;N. H. Robinson,Batchelder v. 6 N. H. 12.
1886,23, one ofFebruary the with ofLibbys, theknowledge

1885,foreclosure• 30,commenced to theproceedings May paid
$7,041.91.the debtmortgagee upon The ofmortgage acceptance

sum,this considered aas a ormerely as waiverpayment, operated
of therelinquishment foreclosure as the whotoproceedings Libbys

made the as to Leavittpayment, who was tenant in common with
them, Benton,and as to Leavitt’s All the thatmortgagee. payments

“had been made on the were made fromHolyoke mortgage stump-
23,and the 1886,of madeage,” payment was from thisFebruary

stated,account. It is not but we infer from other state-distinctly
in to,ments the and referred thatreport this means thatpapers

were variouspermits to cut lumber in thepersonsgiven township
feet,of a fixed thousandupon payment price whichper payments

debt,were on the so that all that had beenapplied ap-mortgage
in reduction of the debt had outplied prop-come of themortgage

It does not whether this thaterty. came fromappear stumpage
did,of the covered Benton’s If itportion township by mortgage.

it as much awas Benton as the as it camebypayment by Libbys,
from his security.

The of aforce this of as waiver of foreclosurereceipt payment
inis claimed to have nullified fact it madebeen the that wasby
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which was reduced toan oral writingof agreement, Aprilpursuance
made,in would be26, understood Februaryboth partieswhich

was made. Theof which the mostcontemplation paymentinand
of thebe of this explanationthat can takenview pay-favorable

if28 to consider the written asis agreementof Februaryment
it made thisorally.when was Uponon that date agree-executed

20, under which thedeed of Westonfounded the Augustment is
the fee. Thenow claim own hav-mortgageLumber toCompany

“$16,000, to sell andtobeen reduced Holyoke agreed convey,ing
al]to their heirs and hisand said assigns,assign Libbys,quitclaim

title, ininterest and to” the premisesand mortgaged “byright,
alldeeds of orquitclaim assignment, including rightsappropriate

; theprovidedsaid foreclosure saidthey,by proceedingsacquired
him,or the thetheir herís shall saidassigns, pay Holyoke,Libbys,

interest to besixteen thousand dollars with com-annually,ofsum
if not as follows: Four thousand dollarspromptly,paidpounded

June, 1887,of andor before the first four thousand dollarsdayon
andfrom after that date until the sum inter-each and wholeyear

have thesaid and their heirs to topaid; Libbys rightest is fully
the whole of said sums than theor sums soany part largerpay

aforesaid,at earlier thantime and no forfeiture is toanyspecified
toincurred failure of said atbe sumsby any pay any maturity,

the withinsame be after suchprovided paid thirty days maturity,
. in. And the said ofwith interest. . consideration theLibbys,

do to saidbecome of onpurchaserspremises, hereby agree property
and to therefor thethe terms aforesaid sum at thepay specified

times and on and conditions forth.”the terms sethereinbefore
foundIt is that the intention on the of theprimary part Libbys

to extend of and ofwas the time said Hol-redeeming mortgage;
to reduce his indebtedness and the balance ofcontinue hisyoke,
atclaim interest. This was reduced toagreement writing April

26, 1886. It carried out the of theintention asexactly parties
It timefound. extended the of the ofeffectredemption, waiving

made, 30,1886, $4,000the from for lastMay the of thepayments
debt, 1, 1890,as late and toas a chanceHolyokeJuly gave keep

ofa his claim on interest to that Theportion time. agreement,
andreduced 26 athough to than monthwriting Aprilsigned (more

before the of foreclosure on recitesyear that theexpired May 80),
had been foreclosed. This statement was untrue. Themortgage

transaction, therefore, land,notwas a sale of the but was an agree-
interest, be,ment for the of Holyoke’stransfer whatever it might

and an as well afor as deed. Ifprovides assignment quitclaim
a as andthe transaction were Leavittmerely Ben-payment, against

ton, be thethe would for ofprotection the Lib-upheldmortgage
; this,—morewho the defendants claim thanbut that thepaidbys
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hasof been Theredemption extinguished.right atagreement
inthe ofleast extended time accordance withpayment its terms.

Within time it thethat was andperformed by Libbys, the interest
to them.of transferred The question therefore is:Holyoke What

?of title Hadwas the character heHolyoke’s perfected his fore-
■ not.closure? It is clear that he had He did not hold the pos-

broken,taken for for onesession condition foryear, the purpose
of foreclosure. there was noAlthough physical interruption of
the of landconstructive the thepossession acquired by hisentry,

andafter the of 23holding payment agreement February was not
under the foreclosure but under the Under itagreement. he

all forto account for which he.agreed shouldstumpage logs cut
cut, anhimself or others to at ratepermit thousand,agreed per

the anupon balance of the indebtedness. Such madeagreement,
foreclosure,before the of the anwas tocompletion holdagreement

-the land for the fromof debt the andpayment not toprofits, hold
it for foreclosure. ofWhatever reduction the debt should be
made land whichfrom the of Benton had a would be asmortgage
much a him as thepayment by by Libbys.

The for a continuance of theprovides courseagreement by
substance,were Inwhich former made.payments Holyoke agreed,

foreclosure,instead of the land for hold itto for theholding pur-
of out Itof it. does nottaking aspose payment appear, above

noted, whether the came from thestumpage previously paid land
covered Benton’s or from theby andmortgage, Thompson Jackson
tracts; but the made no distinction. Under it theagreement whole
•■debtcould be from Benton’s Anpaid security. to holdagreement

landthe for such ais inconsistent with for fore-purpose holding
•closure, and, entered into to the ofbeing prior expiration the

itsyear, prevented completion.
foreclosure,As the to is offredeem not cut by no laches orright

in the ofdelay short the of thebringing statuteapplication period
•of can it. islimitations defeat There no Theestoppel. publication
■ofthe was tonotice constructive notice Benton of the commence­
ment of the foreclosure. Howard v. 35 N. H. 315. ItHandy,
was not notice of thethe continuance of for thepossession eleven
months thereafter to the foreclosure. Itnecessary is notcomplete
found that he had of the toany conveyances theknowledge

Weston,Libbys, Harold and the Weston Lumber TheCompany.
record of these to date andthe record ofconveyances subsequent
his' was to Mm.not even constructive notice Bates v.mortgage
Norcross, 224,14 Pick. 231. The Weston Lumber hadCompany
notice from the record that their title a foreclosuredepended upon
wMch was invalid theunless had been heldnecessary possession
.for the record,fact was notTliis shown thestatutory period. by
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shouldwhenever controversydeterminationforbut was open
70;H.64 v. 67Sanborn, N. Ray Scripture,v.Bartlettarise.

are tothe entitledis that plaintiffsThe conclusion260.H.N.
redeem.

Case discharged.

All concurred.

Coös,
Dec., 1900.

RailwayTrunk Co.v. GrandWheeler

passenger uponincapacity aalleging a railroad train tothe ofA declaration
himself, knowledge dangerousofcompany’s of that fact and histheforcare

so,prevent injury him to doability to and their failure andposition, totheir
groundsduty, not on thatof is demurrable theinjury to such breachan due

legal and forth acts and conduct ona cause of action setsstateit does not
contributory negligenceplaintiff constitute aspart which matterof thethe

of law.
company injuries by passengeragainst railroad for sustained aaIn an action

intoxicated,car, plaintifffalling wasa the fact that the and forfromin
precautionsordinary safety,for hisfailed to does notobservethat reason

appears chargepreclude recovery that defendants’ init tbe servantsa when
condition,train, knowing plaintiff’s danger, incapacity,andtheof the

by neglectedprevented the of due care andthe accident exercisehavecould
to so.do

accepted by carrier,person passengeraas a commonan isintoxicatedWhere
knowledgecompany chargeable dangerthe of his condition andis withthe

chargeby employeespossessed in the train.the of
charge jury unavailinggeneral exception to the is theA to the unless atten-

particularspecifically to the errorof court is directed claimed.tion the
specificrequests not ifof for instructions is erroneous their sub-The denial
charge.inis included thestance

proposition general,arequest true inA for instructions states butwhich
trial, properlyapplication isin to facts of the case onso its the denied.not

Case, The was as follows: In afor declarationnegligence.
athe case for that the defendants are corporationof owningplea

Berlin and West Milan inand a railroad between saidoperating
Cods,of and are andcommon carriers of passengers freight;county

on, wit, 20,1896, in anto intoxicatedAprilthat the plaintiff being
himself,and ofand unable to take due care wascondition proper

as a on railroad thethe defendants saidbyreceived passenger by


