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submission,competent itsto thethere is sufficient evidence warrantWhere
negligence proximate ofquestion the causethe defendant’s waswhether

by jury.injuryplaintiff’s of fact to be determined theis onethe
along highwaynegligentlytelegraph amaintained becamefact that wiresThe
person mat-displaced through act of a third does not asthe unintentional

injured thereby,liabilityfrom to a travelertheter of exonerate ownerlaw
finding intervening oughta that such act reason-if the evidence warrants

anticipated.ably to have been

from theTrial TransferredCase, by jury.for negligence.
Peaslee, J.term, 1900, the courtof supreme byJanuary

a linemaintained of poles carryingdefendants telegraphThe
in awires, a largeHooksett running throughfour along highway

to theThe on each side extendedtract of woodland. growth
to boand was of sufficient sizeof the highwayportionwrought

where the plaintiffand cord wood. At the placeintocut logs
werea in the and the polesthere was curve highway,was injured

thethe outside ofof theon the sideeasterly alongset highway,
of the poles,were on the insideTwo of the wires strungcurve.

Thereif detached.to fall into theand were likely highwayso
to that the defendants were negligentprovewas evidence tending

haveline in that the shouldthe this polesin way;constructing
ofthe insideside of theon the highway,been set opposite being
ofthe outsidecurve, onor the wires should have been strungthe

thein notevidence of usingThere was alsothe poles. negligence
wires, in notto the and providingbrackets supportmost approved

ifwires detached.to catch theguards
before, onethe accident and for weeksthe of severalOn day

—— wasdefendantsa of theperson acting independentlyLynch
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tree,in the lot. Awood cut him onclearing theengaged by
it,fellside the andof across afterwardhighway, soonwesterly

defendants’ wires were found to be detached the-the from poles
in testified that heand the aLynch put bracehighway. against

of the tree to it fromside preventthe into the'easterly falling
wind fromthat the blew the west and the treepressedhighway;

the brace so as to break it and cause the tree to fall inagainst
one;that the adirection: brace was suitablethat and that no

into thetree fell The plaintiff,other whilehighway. driving
inthe came contact thewith in-wires and wasalong highway,

jured.
instructed, thesubjectThe were to plaintiff’sjury exception,

instance,follows: “In the first willas determine whatyou was
in thethe cause of the wires Werebeing highway. therethey

fault of the in thebecause of the defendants construction of the
line, or was their caused the act of inpresence by Lynch felling

cause,tree? If act of wasthe the theLynch will haveyou no
to other andquestion,occasion consider verdict willany your be

be athe defendants. You will asked forfor special uponfinding
the ofWere acts the cause ofquestion:this theLynch presence

the wires in the road? If the acts ofof causedLynch the tree
that,road,fallto into and across the so the branches struck the

them,and detached and for thatwires reasonsuspended fellthey
the will answeracross the Ifyou Yes. but'highway, question,

the the tree in this thefor of manner wires would havefelling
inremained the law the acts ofposition, regards as theLynch

of the If answertrouble. this inyou questioncause the affirma-
tive, will also return a forverdict theyou general defendants.

inif itBut answer the willnegative, come to the otheryou you
of the care of the twoquestions parties.”—those

theThe additionalrequested instruction:plaintiff following
“ If find the wires or hit thebrushedyou tree wouldby falling

knocked off ifnot have been had been secured with reason-they
care, the recover.”able It was withplaintiff may the follow-given

limitation, which was added thetosubject plaintiff’sing exception:
“ But due did not thatcare therequire defendants should antici-

and the and of treespate provide against cutting felling by
Lynch.”

toThe answered “Yes” the and returnedjury special question,
verdict for thea defendants.general

Burnham, Brown & Warren and Burns,CharlesH. for the plain­
tiff.

forTaggart & Bingham, the defendants.
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tended to that theChase, J. The evidence defendantsprove
onin wires the inside ofof polesnegligence stringingwere guilty

in atof the curve the theon the outside ofplacehighwayplaced
inaccident, and brackets to the wiresusing improper supportthe

ifto catch them detached. Inand not conse-providing guards
construction, wires,the if forthis cause de-of faulty anyquence

tached, fall into the andwould thenaturally highway endanger
therein. The would not endof travelers withsafety negligence

line,of the but would continue so asthe construction thelong
in mamier.were allowed to remain that It waswires liablestrung

evil results at moment. If theto produce any plaintiff’s injury
due or to such ifwas or itproximately wassolely negligence,

caused such combined with a actby ofnegligence wrongful
the defendants are liable.Lynch,

the case was to the muchAs stress waspresented jury, placed
act in the tree. wereupon .Lynch’s to findfelling They required

whether this act was the cause of the ofspecially presence the
in the andwires were instructed that ifhighway, found itthey

was, their verdict should be for thegeneral defendants. They
“ iftold that but forwere the of the tree thefelling wires would
inhave remained the law the actsposition, ofregards asLynch

trouble”;the cause of the and that “due care did not require
that the defendants should andanticipate theprovide cut-against

ofand trees It seems toting felling by Lynch.” have been taken
that thefor ofquestion cause is aproximategranted ofquestion

law. This was erroneous.assumption
In this state it is well settled that the ofquestion remote and

acause is of fact to beproximate question determined theby jury.
627;Gilman v. 57 N. H. v.Noyes, 66Boothby N. H.Railway,

Parke, 312;342; 311,Searle 68 N. H.v. Railroad,Deschenesv.
285, 289; Co.,69 N H. McGill v. Granite 70 N. 125,H. 129.

There was sufficient evidencecompetent on thebearing question
to warrant its submission to inthe this case.jury Besides the
evidence of the wires,construction of the line offaulty and its
natural to cause to travelerstendency injury theupon highway,
it that the and wiresappeared poles were located near trees of
the woodland which the andthrough thathighway passed, the
trees were of suitable size to be manufactured into wood lum­and
ber. The of such trees so near thepresence wires in­evidently
creased the chances of their The treesdislodgment. bemight
forced the wires winds or otheragainst by causes;natural or if
cut, fall them. Themight against defendants were chargeable

anwith of all inapprehension contingencies to arespect displace­
ment of the wires which ofpersons wouldaverage prudence fore­
see under the circumstances. If they toreasonably haveought
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foreseen that the trees near the wires would down,be cutprobably
inand cut fall andbeing wires,themight against dislodge although

care,felled with reasonable it was the defendants’ to constructduty
and maintain the line in a form that would avoid to trav-injury

in So,elers case the wires were in that hidislodged manner. deter-
whether the of the wires inmining presence the was duehighway

to on the defendants,of thenegligence part actalthough Lynch’s
the immediatewas cause of their it isdisplacement, tonecessary

determine whether the defendants reasonably to have antici-ought
that an act ofpated that characterintervening might transpire.

The latter is inquestion involved the ofquestion andnegligence,
the whole ais of factquestion to be determined theby jury.

Parke, 311,Searle v. 68 N. H. 312.
The fact that act caused theLynch’s wires to inbe the highway

farfalls short of the defendants fromexonerating underliability,
the circumstances of the case. Cowles Kidder, 364,v. 24 N. H.

;383­ Hooksettv. 44 N. H. 105. If he had felledCompany, the tree
the withwires the intention of themagainst into theforcing high­

his act be theway, might proximate cause of the plaintiff’s injury..
execution,The construction of thefaulty line would facilitate the

of his but it could notwrongful purpose, be said to bereasonably
defendants,the cause of the inwires the Thebeing highway.

would have no reason to done,such an actexpect would be and
would owe no to a inconsequently traveler toduty it..respect

case,But the in this insteadevidence of an act of thatshowing
character, tended to show that while in a lawfulLynch, engaged
act, exercised due care to the tree fromprevent theagainstfalling
wires. To exonerate the defendants from in view of this-­liability
evidence, find,it was that the innecessary should addition tojury
the that thespecial defendantsfinding, not toreasonably ought

anhave foreseen act of this character. This mattergeneral was-­
not to the inpresented connection with thejury special question

them,submitted to and was withdrawn from their con­expressly
“sideration the limitation that dueby care did not that-­require

the defendants should andanticipate theprovide against cutting
and of treesfelling by Lynch.”

:sustained verdict set aside.Exceptions

All concurred.


