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afacts disclose con-Blodgett, J. The soreported plainlyC.
in thematerial issue between partiespointstestimony uponflict of

direct a forthat the motion to verdict thedoubtwe cannotthat
Indeed, if the madedenied. case thebywasdefendants properly

we findfor the shouldjury,not one emphaticallywasplaintiff
a is entitled to invokein when plaintiffdefiningdifficultygreat

their judgment.
overruled.Exception

Walkeb, JJ., concurred.did not sit: the othersandChase

Merrimack,
4, 1901.Oct.

Day.Fairfield v.

consideration, agreespartner, payafor valuable another toone withWhere
business,outstanding due on account of the the contract is notbills oneall

merely, payment, upon prom-indemnity but for unconditional thewhichof
occurs, damages beingas aas soon breach the measure of theisor is liable

liability.of accruedfull amount
unconditionally paymentpartner assumes the of all debts on accountA who

copartner judgmentsis liable to his for the amount ofbusiness re-of the
;byagainst firmthe latter creditors of the but he is not liable forcovered

goodin in infaith a defence of the actions suchfees incurred whichcounsel
judgments rendered unless he notified to defend the suits andwaswere

to do so.refused

Assumpsit. referee,facts found a andCase upon byagreed
1900,term, thethe of courtsupremefrom October bytransferred

C. J.Blodgett,
at inConcord thisThe were formerly copartners county,parties

1896,In thedealers in supplies. April, plaintiffas carpenters’
in the Indefendant’s interest business. ofthe Augustpurchased

unable to the thehimself pay stipulated price,that year, finding
defendant,an with the theentered into byagreementplaintiff
$2,700him inthe defendant was to money,terms of which pay

him, and allhe held paythe notes against outstandingsurrender
; inand consideration there-due on account of the businessbills

stock, fixtures, receivable,for, the billsdefendant was to havethe
to the business. In ofand all other belonging pursuanceproperty

this,taken,the stock wasan of andthis inventoryagreement
accounts, hand,books, cash on and all otherthewithtogether
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business,the was turned the defendant-to over torelatingproperty
29.beforeor Auguston
which theclaims were outstandingtheAmong plaintiffagainst

thethe business when between theaccount of agreement par-on
inone favor of &made and concluded was the Shepardwasties

one R. B. Currier,in favor of and anotherLumber Company,Morse
DuttonA. C. Lumber The defendantCompany.favor of thein

claims,to on the that herefused thesepay groundsubsequently
them. Currier on his-assumed suitThereupon broughtnever

inand defence of thethe this suitplaintiff, plaintiffagainstclaim
fees and the sum $321.52.in of Theexpensesout attorney’spaid

& Lumber also suit theMorse Company broughtShepard against
claim, therein,their and recovered includ-judgmentuponplaintiff

;costs, $633.93the sum and in of thisand for of defencedebting
■forout counsel fees and the sumthe plaintiff paid expensessuit

amount due and the DuttonThe outstanding upon$89.38.of
$271.50,timeat the of the was andclaim agreementCompany

Theno suit has neverthis claim was brought. plaintiffupon
of &on account the MorseShepard Company judg-paid anything

claim,theon of Dutton and both arement, or account Company
unsatisfied.whollystill

that claims of the referredadmitted creditors teBoth parties
theclaims but he defendedplaintiff;justwere originally against

him the that the assumeddefendantupon groundthe suits against
the and thatunder also theagreement, upontheir groundpayment

had theto defendant as theircreditors agreed acceptthe suing
inThe defendant was not cited the toby plaintiffpaymaster.

suits, he their had knowl-the but knew of anddefend pendency
incident thereto. The defenceof the plaintiff’sproceedingsedge

reasonable; in-and and theof the suits was justifiable expense
in the & reason-Shepardhim Morse suit wascurred by Company

$63.88, in the Currierthe of and to the extentable to extent suit
$275.of

a law the is entitledIf as matter of to recoverplaintiff upon
facts, is : thehe entitled to follows forthe asjudgmentforegoing

& Morse Lumberamount of the Shepard Company judgment,
$633.93; of A. Duttonamount the C. Lumber Companythe

$271.50;claim, counsel in the Lumberfees & MorseShepard
$275;$63.88; suit,suit, incounsel fees the CurrierCompany

sums from the date of theinterest on said writ.with

for theSawyer, plaintiff.Matthews

Warren,Burnham, Brown for the defendant.
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Blodgett, of the defendant is that hisJ. The contentionC.
was,of the billsin to the payment outstandingcontract respect

of thewhile the contention is.plaintiffone of merely,indemnity
of liabilities.it for the unconditionalthat was one payment

an in-distinction between toThere a well-settled agreementbeing
to it in the firstand is necessaryan agreement pay,demnify

nature of the contract which thisuponto determine theinstance
action is founded.

it, a con­for itself. and for valuableThe contract Byspeaks
“defendant, allsideration, other was to out­the things, payamong

business,”of the which werebills due on account amongstanding
now to be recovered. Thisclaims which are sought languagethe

Inbut one construction.and It admits ofis unequivocal.plain
effect, under­in the defendantand legalcommon understanding

ofdue on accountall billsand “to pay outstandingtook agreed” debts, and not to indem­as his own proper merelythe business
case, beathem. In such a recovery maythenify plaintiff against

contract, and theof the measureas there is a breachhad as soon
full amount of the accrued liability;is theof the damages

the cannot recoverin ofcontracts indemnity obligeewhereas
damnified, to the extentand then onlyuntil he has been actually
him to the time of the institution ofsustained upof the byinjury

Port,94; Jackson 176 Wall. v.suit. v.his Wicker Hoppock,
482; 93 Am.Homer, 131 Mass. Rep.Johns. Locke v. 199),(41

Plumb, ;cited; 74 Ill. 326­ v.Pierce v. Thompsonand authorities
21; etc.,68; American,18 Wis.30 Wis. Smith v. Railway,Taylor,

62 Ark. 562 Am. St. andIns. Co. Rep.v. Fordyce, (54 305),
550,—cited; Wiman,1 49 Am. Dec.Comst.authorities v.Gilbert

Hunt,359, 362, 363; 3 Denio 321. Thenote Churchill v.and
the amount of theis therefore entitled to recover judg­plaintiff

him, andthe & Lumberment of Morse Company againstShepard
claim,,of A. Dutton Lumberalso the amount the C. Company

date of writ.with from the hisinterest bothupon
recover his coun-whether he can alsoThe isquestionremaining

in him the bills which the defendantfees the suits uponsel against
had and toassumed pay.agreed

fees,ofthe items counselTo entitle the to recoverplaintiff
in and have been themust incurred faithhave been goodthey

of the defendant’snatural and consequencenecessaryreasonably
395,Bennett, 394, and59 N. H.Chase v.ornegligence wrong.

inthese appearauthorities cited. Both of requisites sufficiently
knowl-case; that the defendant hadthe and it alsopresent appears

But,in counsel fees were incurred.of the suits which theedge
notified defendaddition,in that he was toit must further appear

395, 396. Such not-and Ib. noticethe suits refused to do so.
von. lxxi. 6
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the items of counsel fees must be disallowedbeen given,having
dis­Whether not also bethey might properlythis reason.for
in­and werebecauseespecially theyother grounds,allowed upon

in himsuits his own contractsthe against uponcurred by plaintiff
100, 106, ;109­ Braggiotti,122 Mass. v.Reggiov. Mayo,(Westfield

be considered.need not now7 Cush. 166),
discharged.dase

J., the othersWalker, did not sit: concurred.

Merrimack,
4, 1901.Oct.
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byagainst delinquent is ana treasurer executiona collector townAn extent
construed,strictlyprocess, and isfinal is to be voidin nature ofthewrit

due,greater preceded byifa amount than is or not the de-forif issued
required byexpressly the warrant.for uncollectedmand taxes

Trespass Case, for false Trial byand imprisonment. jury,
term,theTransferred from Aprilfor the plaintiff.verdictand

Peaslee, J.1901, the court byof superior
collector for the town of for theEpsomwas taxThe plaintiff

to collect thehis warrant he was taxesrequired1896. Inyear
“ demand,”onto the treasurer of said Epsomthe sametoand pay

“ treasurer, the first ofSaturdaythe said on everyalso to payand
andto that time not beforemonth, collected by you upall money

him.”topaid'
1898, $50 remained on theabout taxesunpaidIn February,

interest; $50 of the$6.64 accrued and plain-list andplaintiff’s
also Afteras collector was unpaid.compensationtiff’s agreed

this and warrantthe tax list wasno exhibit of plaintiff’stime
15,treasurer, 1899.him the town onexcept Februarytomade by

abatements,made a few smallof the selectmenthat twodayOn
inthe town treasurer their presence enoughthe plaintiff paid

interest, $50the backthe abatements to coverwith leavingmoney
arrears; treasurer, and thein and the theplaintiff,taxes stillof

that balance of the taxesthen theverbally agreedtwo selectmen
in of billthe histreated as taken by plaintiff paymentbeshould
the or claimsAll then understood that accountsfouras collector.

thuseach other were fullyand the townthe againstof plaintiff
of his taxsettled; has since retainedthe possessionand plaintiff

warrant, $30 aforesaidand has collected about of theandlist
5, 1900.taxes tounpaid up April


