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Sullivan,
28,Oct. 1901.

Champollion a.,v. Corbin Ex’rs.&

corporate propertyare inShares of stock nature of inthe choses action and
personalty, although corporation may largelythe assets of the consist of
real estate.

distribution, personalan hasUntil a decree of no title to theheir-at-law
aestate of and can maintain nodeceased ancestor action to recover it.

right personal remainingThe of an to a balance of estate inheir-at-law the
uponof anhands of an isadministrator settlement account to be deter-

by ofmined the the ancestor’s domicile.law
comply prayerThis court tocannot undertake with the of executors for direc-

corporate parties appeartion as to stock allthe transfer of until who to be
given heard,opportunityan questionsinterested beenhave to be and all of

fact have been determined.
questionA ordinarilyof and ismixed fact notlaw determined in the

supreme court.

Equity.inBill The case was submitted by atagreement
term, 1900,the court,November the bill,of on thesupreme

answer, and such of the articles ofportions incorporation, by-laws,
and therecords of Blue Mountain Forest asAssociation either

court;to theparty choose before andmight lay was transferred
Parsons, J., of factby anywithout orfindings as to therulings

law.
inThe of billthe areallegations substance as :follows

The defendants are executors of the will theof late Austin
and York,Corbin inreside New but own and summer resi-occupy
in indences this The aNewport and thecounty. plaintiff, minor

child of Reni deceased,C. and C.only bothMary Champollion,
inwas born France. His father was a citizen;French and his

mother, who a Corbin,was of Austin resided in Francedaughter
June,after 1892,her Since the inmarriage. has residedplaintiff

States,the United of the time inpart New York and of thepart
time in June, 1889,New InHampshire. Austin Corbin was

in thisappointed country of the inandguardian plaintiff; De-
cember, 1893, inadministrator this of the ofcountry estate Mary

June, 1897,C. InChampollion. Hannah M. Corbin was appointed
the of the in the ofstate York.guardian plaintiff New

1891,In CorbinAugust, the Blue Mountainorganized Forest
Association for the of and thepurpose holding parkmanaging

him; stock,owned and theby ofcapital shares ofconsisting sixty
the each,value ofpar was allotted as follows:#100 fifty-six

Corbin,shares to andAustin one share to ofeach four persons
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the as trustees for Corbin.held stock CorbinSubsequentlywho
inshares,for andthe certificate fifty-six placesurrendered thereof

himself, wife, children,were to his and hisissued ascertificates
shares;Corbin, Corbin,M.six HannahAustin Anniefollows:

Jr.,Corbin, Corbin, C. andAustin Isabella C.Edgell, Mary
ten each. The for sixshares certificate shares issuedChampollion,

Thecancelled.to Austin Corbin was certificatesubsequently
cancelled,also and into wasissued C.Mary Champollion place

12 for shares issuedcertificate No. ten was to Austinthereof
”“ C., intrustee, Trustee theCorbin, and for A.receipted by

Certificate No. 12 was cancelledof Austin Corbin.handwriting
shares,13, fifteen issued to Austincertificate No. for Corbinby

arefor him. The held as fol-and shares outstandingreceipted by
shares; Corbin,Corbin, fifteen Hannah M. Austinlows : Austin

Corbin, each;Corbin, Jr., Annie tenand sharesIsabella C. Edgell,
as for theand other hold one share each trusteesfive persons

estate of Corbin.
24, 1894,Marchrecord ofIn the of the stockholders’ meeting

in the Austin Corbin thatthe statement ofhandwritingappears
shareholders, whomnotice thewas servedpersonal upon among

Corbin, M.of the estate of C.is named “Austin administrator
”; in the theten there is same handwritingsharesChampollion,

“ administrator,”Corbin,that for himself and asstatement Austin
; it recited thatof the and is amongstockrepresented part capital

“ Corbin, administrator, tenwasthe stockholders Austinpresent
10, 1894,The of the of statesSeptembershares.” record meeting

“ Corbin,Austinthe wasthat shareholders participatingamong
”; the was first writtenshares but it that recordappearsfifteen

“ Corbin, administrator,” andCorbin,Austin Austin subsequently
ink three words last quoted.lines were drawn thethrough

and were dona-the to Corbin’s wife childrenAs shares issued
estate,tions, him, and to each other weretheir to hisobligations

tochose to accept-such as he chose to and they agree byprescribe
contract, embodiedstock. These constitute athe obligationsing

inin 13 set out at the state-article of the which isby-laws, length
Forest Ass'nof Blue Mt. v.ment of facts theaccompanying report

ante, toBorrowe, the condi-69. The has accepted, subjectp. plaintiff
to himintions of this the the park coming throughinterestby-law,

mother. Heof to hisinheritance of the shares stock belonging
him orthat transferred to hisclaims these shares should be guard-

indefendants, theian the contract by-lawand that theby expressed
children ofshould the widow and survivingbe enforced against

refused trans-He have toCorbin. that the defendantscomplains
him,fer are a to outside partiesthe shares to and saleconsidering

the ofof to him actually propertythe shares and thosebelonging
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estate;the and he believes there is that such sale willdanger be
consummated theunless defendants are restrained the court.by

The of the bill is: that theprayer court will a(1) appoint
-ad litem for the that theguardian plaintiff; court will direct(2)

the defendants to transfer theto or his tenplaintiff guardian
shares of stock of the inassociation now the name ofstanding

Corbin;Austin that willthe court direct the defendants not(3)
to sell or of other shares of stockdispose to the estatebelonging
in violation of the contract that the liti-alleged; (4) pending

the court will restraingation the defendants from ofdisposing any
instock the Corbin,association in the name of orstanding belong-

to hising estate in the names of others.although
The defendants’ answers admit the truth of the alle-plaintiff’s

birth, residence;as to his andgations theage, parentage, parent
residence, mother;and deathage, of his their as ex-appointment

;ecutors and their residence the of Austin Corbinappointment as
and administrator, and that of Hannah M.guardian Corbin as
and theguardian; of a tract of landpurchase and itsby Corbin

conversion into a park.
As to the the forallegations which the asso-respecting purpose

ciation was shares,the ofallotment the surrender andorganized,
certificates,ofreissue records,the facts disclosed the the con-by

tract to be in 13 ofalleged article the and theexpressed by-laws,
stock,plaintiff's of theownership defendants have not such knowl-

oredge information themas enables to admit or the truthdeny
thereof in ;sufficient and thefullness thatthey pray plaintiff may
be put his theupon matters soproof concerning alleged.

The defendants admit that have been to transferthey requested
ten shares of stock to the or his butplaintiff thatguardian, say
Annie C. York,Borrowe of áNew of Austin Corbin anddaughter
the hi Corbin,named theperson bill as Annie insists that all shares

hi the name of Austin andstanding Corbin to his estatebelonging
sold;should be that she inis a in theseeking, proceedhig pending

York,court ofsurrogate’s New to obtain a decree compelling
sale,such without reference to any family or suchcompact any

contract as in bill; andthe that arealleged advised that itthey is
doubtful whether can make suchthey transfer as the plaintiff
demands, order of court.except by

The defendants admit that have been Anniethey requested by
C. Borrowe to sell stock to outside of the con-parties irrespective

bill;tract in the butalleged sale,have declined to makethey such
that the contractbelieving them,referred to was thatuponbinding

the intention of the out,testator should be carried and that other-
members of"his hadstock thefamily to insistholding right upon
an adherence to the terms of aresubscription. toThey willing
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shares of stock uponthe or his anytransfer to plaintiff guardian
the court as totherefor; the direction ofa decree and they pray

intheir duties this respect.

Chandler,E. for theHosea and plaintiff.ParkerW. William

Wait, for the defendants.Albert 8.

Chase, of this suit is ten shares of theJ. The subject-matter
Association, aMountain Forestof the Blue corpora­stockcapital

of theunder laws state. thetion the Althoughorganized general
estate,of real theseof the consists largelycorporationproperty

action, in the nature of inin or diosesshares are dioses property
224, 1;1 ss. 225 Cook s.action,— Mor. Corp., Corp.,not realty.

1066, 1070; Ib., s.12; 1 3 3317.ss.Thomp. Corp.,
title to the shares thedepends uponThe solelyplaintiff’s alleged

who,the child of the late C. Cliampollion,fact that he is only Mary
them at the time of her decease. Hethe owner oflie wasalleges,

inclaim that decree has been made the course of annotdoes any
of which he has aof her virtue acquiredadministration estate by

law,but, effect,in that the fact thattitle, uponthe operatingsays
him,child, exher title to vigore..he is her transferredonly proprio

provisionHe not direct attention to particulardoes any statutory
manner,in this but seems to the com-which rely uponoperates

mon law.
law, not,didto the likecommon personaltyAccording realty,

owner,to the heir the decease of thedescend immediately upon
toto the be used forbut personal representative, primarilypassed

the of debts and other the estate. An­againstpayment charges
held itif there was the administrator to his.any surplus,ciently,

II,22 and 23The first statute of distribution was Car.own use.
10, in it the administrator wasc. enacted 1670. to.requiredBy

ana two or more sureties to return tobond with inventory;give
chattels, ofand credits the deceased accord­administer the goods,

law; account of histo to render a true and administrationjusting
and to deliver all the rest and resi­at or before a date specified;

chattels, credits which should be found re­due of the andgoods,
unto such as thesettlement of his accounts personsuponmaining

statute,decree, to the limit and appoint.should by pursuantjudge
8 B. It& C. 151.v. providedCanterbury Tappen,Archbishopof “residue,and or wasthird of the restthat one part surplusage,”

widow, in toif the shares theto the and residue equalto any,go
foror due allowance advance­children their representatives, making

children,or, if or of; there were no children representativesments
widow, to thehalf was to the and the residueone to equallygo

VOL. LXXI. 7
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thereIfin and their representatives.kindred equal degreenext of
orbe to the childrenwidow, the whole was to distributednowas

2 420. The statuteskindred, be. Kentas the case mightofnext
statute,states are based thisuponthe severalofdistributionof

to the samethe distribution is per­of the statesin aand majority
to theand samesons, subject regulationsin the same proportions,

Adm., ; 2 426.s. 496­ Kent The pro­Ex. &Sch.in substance.
the asthis state are sameof very nearlythe statutesofvisions

10;12;188, Ib., 195,S.,P. c. s. c. s.statute.thethose of English ­
196, 1, 6.ss.Ib., c.

in at the time ofdomicile was this stateIf Mrs. Champollion’s
decease, failed to or that he hasprovethe has allegeplaintiffher

in under the statutes of theto the stock questiona titleacquired
“distribution, neither the widow thea decree of norUntilstate.

and,estate, course,the ofkin title to personalhas-anynext of
Jewett,recover it.” v. 45 N. H.action to Weeksmaintain nocan

H. 197. If her69 N. domicile was540, 542; Bartlett v. Sill,
and the defendants’ admis­elsewhere, as the plaintiff’s allegations

here, ifshow, administration her estateupon anytend tosions
and the towere, be ancillary, plaintiff’swould merely rightthere

in the administrator’s hands wouldof dependbalance propertyany
Marshall,v. 11 N. H.her domicile. Goodallthe laws ofupon

137; Putnam,Leonard15 N. H. v. 5188; Leach v. Pillsbury,
Parker, 56 N. H. 481. If the court at247; Stark wereH. v.N.

laws,those arefor and ascertain they preventedto searchliberty
of the to furnish definite in­the failure plaintiffsofrom doing by

domicile Inwhich eitherdepends.of the facts uponformation
not show that hethe does is entitled toplaintiffcontingency,

the suit.maintain
“in mind that it is thealso be borne only surplus-It should

“estate inthe of the theor handsportion personal remainingage,”
account,”of hisadministrator on settlement administrationof the

distribution;theunder statutes ofto distributionthat is subject
ease,in the the stock in ifthat question,and for appearsanything

be to debts ormay requiredit to Mrs. Champollion, paybelonged
her estate.charges against

inare interested thethat other asparties questionsIt appears
in their answers forthe direction. Mrs.praywhich defendantsto

and inBorrowe, a Mr. Corbin interestedpresumablychild of his
had titleestate, that Mrs. or to theChampollion anydenies right

further claims that the Corbin inin She stockstock question.
without to theshould be soldthe corporation regard restraining

the on the Thesubject. corporationof itselfby-lawsprovisions
inare interested the latterand all the other stockholders question,

toif the of this state is authorized with the defend-complycourt
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considered,a that has not beenpointants’ wouldprayer,— —it
do until these annot undertake to so wereparties given oppor-

theto be heard upon questions.tunity
that the of fact whetherIt further there wasquestionappears

Mr.a of the stock Corbin to Mrs.perfected gift by Cliampollion
This and allhas not been determined. other ofquestions fact

court,in the if theshould be determined suit issuperior prose­
“ Acuted further in this state. of fact is notquestion ordinarily

term, howeverdetermined at the law or conclusivestrong upon
one side or the the evidence recited in the caseother seem tomay
be, and all the evidence to it is Met­though relating reported.”

176, 178;Weed,v. 66 N. H. Marlin 68Livingston,v. N. H.calf
562; Fellows,Fellows 68 N. H. 611.v. Neither is a mixed question
of law and fact determined in court. Jonesordinarily this v.

488,62 II. 490.N.Company,
Case discharged.

All concurred.

Sullivan,
5,Nov. 1901.

Colby, Ex'r, v. Far­ well.

promissory may against guarantormaintain an aa note actionofThe holder
against utterlyproceeding obviouslyan maker orfirst insolventwithout

security.worthless

Assumpsit, a contract ofto recover Trialupon guaranty. by
for the Transferred from theplaintiff.and verdict Mayjury

Peaslee, J.term, 1901, courtof the superior by
owned adecedent note securedpromissoryThe abyplaintiff’s

Minnesota,in andreal estateof indorsed as fol-second mortgage
annum,oneof cent Iper“In consideration perlows: hereby

of thefinal collection within note andthe at-couponsguarantee
Farwell.”N.tached. George

thefound not to be ofby juryThe real estate was sufficient
claim, andthe first it was admitted thatmortgagevalue to satisfy

from the maker of thecould be collected noteplaintiff’snothing
— two beforeabout this suit wasyearssince its brought.maturity

declaration,to the forThe demurred and moved adefendant
nonsuit, that the plaintiffthe must first proceedupon ground

the maker theand of note. Thethe demurreragainst property
denied,motion towas and the subjectoverruled exception.


