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town, whereby guaran-and a the formerA a tax collectorcontract between
taxes, contraryunpaidagainst isloss on account of void asthe lattertees

public policy.to
collector, aagreement and a that tax shallthe selectmen warrantAn between
fully paid and until allin has been taxes haveforce after the towncontinue

collected, andis unauthorized void.been
collector,byoutstanding pursuancein ofpayment all taxes invalidA of .a

town, wholly inoperative exemptis and aagreements the does notwith
delinquent taxpayer from arrest.

Petition, habeas Transferred from the Novemberfor corpus.
Peaslee, J. The facts foundterm, 1900, of the court-bysupreme

in thethe are stated opinion.courtby

Dana, thefor plaintiff.Brown &

S, & Son,Ira for the defendant.and ColbyAlbert Wait

the ofRemick, J. The collector of town forNewport, the
1898,1897, in a sum1896, and consideration of of moneyyears

on account oftown loss taxes.unpaidthe Atagainstguaranteed
town,settled with the andeach the collectorend of year paidthe

an amount to the taxes thenequalfunds out-out of his private
with the collector thatand the selectmen theagreedstanding;

in force until all the taxes wereshould continue collected.warrants
when thesetaxes' settlements were madethe wereunpaidAmong

inwere included the amountsand thepaidthe they byplaintiff’s,
town, Thethe as above stated. was incollector to noplaintiff

between town andthese acts and the theto agreementsway party
1901,1, default, and,still inMarch the plaintiffcollector. being

from the facts withoutreported,we must assume beingas goods
made, collector,could be thewhich distressand chattels upon pro-

warrant, took theunder his official andplaintiff’s body,ceeding
habeasfor a writ of The petitionthe plaintiff petitioned corpus.

denied, and the plaintiff excepted.was
collector,between the and1. The contract town where-special

latter, ain consideration of sum of thethe money, guaranteedby
taxes,of wasloss on account unpaidformer unauthorizedagainst

toand no effect. It is consider whetherof unnecessary authority
the to the collector forto bind town payexisted anything beyond



Page Claggett.86 v. [71

the service Ms office law;to andappertaining prescribed norby
itis tonecessary whether the contractinquire of wasguaranty

unauthorized, it,because rather than the personal ofqualifications
collector, selection;the have influenced his formay ofregardless

considerations,these wMch overlooked,are not to be the contract
was unauthorized for another reason. Theclearly duties of a tax

sheriff;collector are to those of a sheriff,like aanalogous he pro­
him,ceeds virtue of a warrant ifby requiring to takenecessary,

“the and even the of theproperty body Theretaxpayer. exists no
sound for the of aprmciple different inapplication rule relation
to .officers who . . collect taxes from that toapplied other offi­
cers who have duties to Mperform theiranalogous nature”

Aiken, 113,v. 7 N. H. and no(Tucker different rule in133); is
Washburn, 251,fact Butler v. 25 258;N. H.applied. v.Kinsley

Hall, 190, 194; S., 60,9 N. H. P. c. s. 1. The sheriff must be
1;disinterested. Com. Stillwell,Viscount v.Dig., (E) Carpenter

61, 67; Hale,11 N. Y. S.,v. P. 212,c.Edgerly s. 4. Apost;
fortiori, a collector aentrusted with suchprocess sum­carrying

power, wholemary therunning against should becommunity, as
dismterested as the nature of the officewill S., 212,P. o.permit.

; Ib., 60,s. 6 c. s. 1. The contract of inguaranty wouldquestion
made the collector a mhave interest as to taxparty com­every

him,mitted to to the of the lawcontrary policy as indicated by
and decisions.judiciallegislation

2. The between the selectmenagreement collector,and the
that the warrants inshould continue force after collector hadthe

the in fulltown and until the taxes werepaid collected of the
more or less than antaxpayers, bemg nothing that theagreement

collector should have the benefit of the warrant for the ofpurpose
reimbursement, was also unauthorized and ofenforcing no effect.

Governmental for andnecessity prompt efficient means of ob-
to meet themoney public use,hastaiMng expense intobrought

taxes, which,for the collection of mstrumentalities mapplied en-
forcement of would violateordmary the mostobligations, sacred

of and Cool. Tax.person 298.rights property. The propriety
and of these and drastic measures whenlegality summary employed
M the for the benefit and underprescribed way, public the re-
straints and which to thesafeguards responsibility public imposes

298,and areprovides, Cool. Tax. 302.unquestioned. But a tax
warrant, attributes,with its peculiar is from theMseparable pub-
lic for whose need it exists. It cannot besovereign withassigned,

taxes, them,the to whosoever will nor can itpay be employed
the tocollector reimburse Mmself forby taxes he has been com-

others, into for whetherpelled fulfillment of apay con-special
tract of with the town or to answer for his officialguaranty default.
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and tosubjectfor the public,the andavailable to publicIt is only
attendantuse and pub­which publicandthe restraints safeguards

1001 and2 Dill. Mun. Corp.afford. ed.)(4thlic responsibility
173,Pintard, 25 Miss.note;note; v.Griffing300 andCool. Tax.

410, 414, 415; Mercantile TrustReed, Ia.176; 23v.McInerny
645, 650.Ct.Mellen, 8 Pa. Super.Co.v.

in the followingandis a case directly point,v. PintardGriffing
“ of a taxTheof quotation: powerisfrom the opinion worthy

the endand limited byin case is special,to sell landcollector any
tothe delinquent payis to coerceThis endto be accomplished.

is there­him. Powerbeen assessedwhich have againstthe taxes
a saleto byto the collector compel paymentthe lawbyfore given

soexistsThis power onlyof the delinquent.theof property
to thein in hisdefault performing dutythe isaslong party

hewhilebe exercised the collectorcan only byandgovernment,
in thebehalf'ol:the remedy gov­a party, pursuingis disinterested

immaterialHence, byhave been paid,the taxeswhenernment.
sale,satisfied, which waswhom, and the ofpowerthe isstate

no exists.the of longerfor purpose coercing payment,onlygiven
case, Moorethe taxes were paidIn the bypresent collector][the

land notwas... It is manifest that thethe sale.beforelong
to thetaxes due Bowenthe of collecting any bysold for purpose

liewhichreimburse Moore the moneyor but tostate county, only
had to sell forIf contended that he powerhad advanced. it be

shown, to theit must be sustain proposition,this thenpurpose,
andhe to theon of the taxes was rightsthat payment subrogated

of canNothingremedies the state delinquent taxpayers.against
in the law coun­found either the letter or of givingbe policy

tenance to this position.”
citation,Reed also entitled to more than passingv. isMcInerny

ofthe of what said and the eminenceboth for ispertinency great
is ofit. The from thejurist opinion Judgethe who said following

“ aBillon in It would not do to hold that couldthat case: city
its or to enforceor farm out either itsdelegate power powertaxing

a af­the collection of taxes. It would be topropositionstartling
could, tofirm that a for sell and its tax listexample,city assign

him delicatean and authorize to exercise the andindividual, high
the not? Theconferredpowers corporation. Why legalupon

is,answer that these are conferred the municipalitypowers upon
. .it,be not it . Theto exercised to be to others.by delegated by

is collect’ the tax.to the ‘to and Aspower delegated city levy
observed, defendant is bound to virtue of theabove the bypay

clause, and Butof it alone. thisthis virtuepowers given by by
conferred,him to to the which theupon isobliges pay city, power

not to the undertaken tosome to whom hasperson city delegate
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this In thepower. the abestowing power upon city, power the
exercise of which oftenis burdensome and sometimes oppressive,
the must be taken to confidence inlegislature place the corpora­
tion and its officers. There are reasonsmany thiswhy power
should not be held to be communicable to individuals. Such a
doctrine would the fromprevent city orgiving lenity, exercising

itself,itself and for and inby all,view of the best interests of the
whichpower is to it to collect itsgiven own taxes and assessments.

We have revolved in.very carefully this subject its various bear­
and think it best accordant withings, sound andlegal principles

with sound public to shut the door in liminepolicy aupon doctrine
which, if to itspressed wouldlegitimate consequences, lead to

results.” To thedangerous same effect the cited,as authorities
but reason,with less are the Stillwell,v. 11following: Carpenter

61;N. Y. Reed 426;v. 7 Johns. ShermanPruyn, v. 15Boyce,
443; Provost,Johns. Bigelow 566;v. 5 Hill Stevens Morse,v. 7
36, 39;Green. Whittier 22 238;v. Me. BorenHeminway, v.

McGehee, 432;6 Porter Weaver,Roundtree v. 8 Ala. 314.
1, 60, 33,Section 43,and sectionchapter of the Publicchapter

Statutes, substance,in that theproviding, of thepowers collector
“shall continue until all in collected,”the taxes his list are in no
wise conflict with the above theholding. Undoubtedly, warrant
and the of the underpowers collector it continue as aslong any
tax is in which interested,the areoutstanding forpublic the pur­

ofpose such interest to the Butsecuring public. when the taxes
are concerned,as far as thewholly paid, arepublic whether by

themselves,the collector,thetaxpayers the bondsmen,collector’s
else,or one and the haveany public no further ininterest the”“same, have been collectedthey within the of thosemeaning

sections, and collector,the such,of thepower as at anis end re­
them. It is not to bespecting thatpresumed the legislature,

the watchful torepresenting people, guard foragainst opportunity
and of individualoppression, jealous power unless restrained by

warrant,official intended the taxresponsibility, theincluding right
commitment,of and indefinite insummary to be senseany assign­

able, in ineither whole or at thepart, or end theofbeginning
to the collector or otheryear, orany person, consider­upon any

ation. To the warrant and itspermit remedies to be em­thus
would afford such for andployed opportunity abuse oppression

that authorization should not belegislative found except upon
enactment to that Northumberland,clear effect. In v.Spaulding

160,153, 161,H.64 N. the town still an inhad interest the
taxes; had town,not been to thethey true,town. Thepaid it is
had the collector’ssued bond and recovered judgment against
the collector and his sureties for the amount of the uncollected
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a contract of fromtaxes, and held certain theindemnityalso
satisfied,nor had beenindemnitybut neitherplaintiff; judgment

Under circumstances theinsufficient. these courtand both were
held, and the manifest of thefor purposevery properly securing

“interest, were not releasedthat the delinquent taxpayerstown’s
taxes, fromtheir or theto compulsory payment,from liability pay by

town recovered the col­that the defendant judgmentfact against
case,in the facts of that nor in theislector.” There nothing

a thecontention that had taxeswhen to justifyopinion analyzed,
concerned,was the orbyas as the town collectorbeen farpaid,

sureties, the thewould have had toright pursuehis he or they
reimbursement, of the tax warrant. Iffor meansbytaxpayer

would,in the which bearby any liberty,there is opinionanything
decision,construction, to the andsuch it was shouldunnecessary

limited Inin of the factsbe read the and accordingly.light
85, 99, Messer, 420,17 N.14 N. H. Smith v. H.Homer v. Cilley,

in which attention hasand this to ourother cases jurisdiction
called, and officialbeen the elements of interestpublic responsi­

our aNo has come to attention wherewere casepresent.bility
collector, in the taxeshad all interestwho publicextinguished

satisfaction, unre­full and was afterward permitted,by payment
of abatement or thestrained theby general safeguards arisingright
and to thepursuefrom interest superintendence, delinquentpublic

office,to formerof the remedies incident hismeanstaxpayers by
bethe of and commitment. No man shouldarrestrightincluding

those drasticto for his own benefitpersonalpermitted employ
remedies, to ne­and meetdevised solely justified only sovereign

tobe the mostpermittednor should man serveanycessity;
factknown to the law in his own behalf. Theprocessarbitrary

oftime are ratethat after a certain taxes to extraordinarysubject
a nota reason such shouldinterest furnishes peculiar why policy

awould offerbe It official speculation,countenanced. encourage
the toto official and wide doorpremium open oppressionneglect,

and abuse.
in considerationAs the contract and virtue andbyagreement

un-the the wereof which collector town the taxespaid unpaid
void, in thereof wereauthorized and the made pursuancepayments

indi-and of no The ruleeffect. ordinaryinoperative governing
theviduals, that when a contract executedispublic policyagainst

them,where does notlaw will leave the it finds applyparties
Toinwhere the is one of the as the case.public parties, present
thedeclare void the contract of and the ofguaranty agreement

selectmen that the collector should have the benefit of the warrant
reimbursement,for liis and at the thesame time uphold payments

inmade reliance wouldsuch contract andupon placeagreement,
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the in the attitude ofpublic the transaction whilerepudiating re-
—its fruits a result not to betaining of.thought

It follows from what has been said that the guaranty, agree-
ment, and were unauthorized,one and allpayment void, and

atthat thewholly inoperative; time of the plaintiff’s arrest his
taxes were town,still due and to theowing suchnotwithstanding
contract, and thatpayment; the warrantguaranty, was still in
force, and the collector still collector for the ofpurpose collecting

taxes;the that theunpaid arrest of the was inplaintiff the line
of the collector’s and for the benefit.duty public The plaintiff’s
detention lawful,is andtherefore his wasdischarge properly
denied.

overruled„Exception

All concurred.

Rockingham,
7,Nov. 1901.

v.Challis Lake.

Same v. Same.

expertAn opinionmay give uponwitness Ms based an assumed statement of
suggested byfacts the evidence.

general exceptionA unavailing competencyto evidence is if any pur-its for
pose established, although may accompaniedcan be it byhave been an erro-

relevancy objectionneous instruction as to its to which no was made.
malpracticeWhere the in andefendant action for testifies as to his sMll and

experience, evidence adduced on cross-examination which tends to show
procured practicethat had ahe not license to medicine at the time of the

question disparagementinacts is in credibility.admissible of his
question expert properlyA to an isaddressed witness excluded when it does

facts,appear knowledge any hypothetical actual,not hasthat he of uponor
opinionan could based.which be

exception rejection mightNo lies to the of properlyevidence which be ex-
remoteness,groundon of included the the absence of indication that such

not the fact.was
properlyAn isinstruction refused when is nothere evidence to which it can

apply.
request precautionary againstA improperfor instruction an method of

reaching may nothinga verdict be denied there iswhen to indicate its
necessity


