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were6. The defendant claims that the not cau-jury properly
andtioned a verdict for thatuponagainst founding guess-work,

second forreason he insists that his instructions shouldrequest
the werehave been instructedPresumably, jury properlygranted.

into the burden of and there is the in-as case toproof, nothing
that thedicate there was occasion for instructionany requested.

The court “is not bound to instruct the an abstractjury upon
Worthwood, 307,67 N. H.Woodmanv. 309.proposition.”

7. The instruction on the of was correct.question damages
to the andLoss or injury plaintiffs directly naturally resulting

infrom the defendant’s orfault his treatment of Mrs.negligence
Challis was the of themeasure thelegitimate plaintiffsdamages

119,were entitled to recover. v. 31 N. H.Leighton Sargent, 136.
The defendant’s is not confined toliability formerely damages

which an man haveinjuries would followordinary expectedmight
from the but includes for suchproved,negligence damages injuries

areas the direct and natural result thereof as thedisclosed by
evidence.

overruled: on the verdict.judgmentFxcejotions

All concurred.

Merrimack,
7,Nov. 1901.

County.v.Fletcher Merrimack

countyA complaintssolicitor who and indraws issues warrants cases which
duty prosecute justiceit is his to is not peace,entitled to fees as a of inthe

bysalaryaddition to the fixed statute.

Claim, for fees. The claimant his term of officeduring as
solicitor drew thecounty and issuedcomplaints the inwarrants

various cases which it was his to Heduty prosecute. asked to be-
the one dollar andpaid by county cents for eachfifty complaint

and warrant in addition to his as solicitor.salary The claim was-
disallowed, and he term,Transferred fromexcepted. the April
1901, the Peaslee,of court J.superior by

“Fletcher,M.George se. Justiees of the andpro peace justices,
of courts shall be inpolice cases,allowed criminal for adrawing

dollar;onecomplaint, for a warrant founded on a forcomplaint
offence, 287,S.,cents.” P. c.any fifty s. 2. In a criminal case

the warrantbegun by complaint must be issued a of theby justice
or a court.peace police It cannot be issued the solicitor orby any
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— who:,theother officer. It would that the claimantseem justice
in entitledissued the warrants these cases —is to the fee-clearly

eachof cents for warrant.fifty
“ a or court be-­Criminal before shalljustice policeproceedings

oath,and under addressed suchtobegun by complaint, signed
court, forth, name oror tlie­justice briefly by description,setting

accused, heand the with which is The-­offenceparty charged.
the,court, aor such issueupon warrant forjustice complaint, may

ofarrest the so with an offence committed or­person charged
S., 9,248,the e. ss. 10.triable P. Thecounty.”.in justice

should some to the nature ofconsideration the accu­propergive
and the evidence beforewhich it is sustained thesation by issuing

Simons, 540;Rexwarrant of arrest. v. 6 & P. v.BellingerC.
595; 181;8 Wend. Broadstreet 17v. Ferguson, Wend.People,

274; State,29 12v. Mich. Redmond Kan. 172.v.People Lynch,
Watts,must an MooreThe state offence.complaint adequately v.

; ;18 Haush State,Breese v. 75 Ill. 487­ v. 32 Ind.TaylorPeople,
153.

The thestands between andjustice recklesspeople prosecu-
tions. No can be for in-arrested offenceperson any except upon
dictment a an theby informationgrand jury, by attorney-gen-

solicitor,eral or or a before a of the Incomplaint justice peace.
latter itthe ease is the of the to consider the evi-justiceduty

sustained, offence,dence which the is decide whatby complaint to
such,committed,if has been inand the formany, whichproper

offence should be charged.
When the allhas decidedjustice these thequestions, complaint,,

in has been drawn.legal contemplation, All thatsubstantially
remains to be done is ofthe mechanical labor it uponputting

— the awork of takepaper mere scrivener. W e it that the fee
of one dollar not work,is for the scrivener’s but for ofthe work
the for andjustice, some the of acalling exerciselegal knowledge
sound discretion.

solicitor, the under-“Every written statementupon receiving
believes,character,oath of of that he knows orany person good

any is of a of ofdesignated person violationguilty any provision
S., thereto,this c. or thechapter amendment reciting[P. 112]

shall,source of if ofprobable violation,ofproof, such any person
willcharacter make insti-good the forthwithnecessary complaint,

tute a the Ifprosecution such for offence.person anyagainst
solicitor shall or draw com-refuse to suchunreasonably neglect

andplaint institute such after state-suchprosecution receiving
ment, he shall be fined or forfeit three hundred dollars for every
such refusal or 1895, 87,Laws o. s. 2. this stat-Doesneglect.”
ute cast theupon solicitor the duty complaintsof drawing alleging;

VOL. 8LXXI.
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Statutes,112 theviolations of of Publicchapter when certain
written statements under oathdescribed have been topresented

him ? the draw a inCan solicitor the insense whichcomplaint”“ ?drawwe use the word the solicitor canSpeaking generally,
a;ndand the whichdoes consider evidence thesupports complaint

correctness of the andthe decides whethercharge, or not he
issued,the case after a warrantshould has beenprosecute exer-

matter;inIds discretion the but he does not exercisecising any
insuch discretion the warrant for the obvious reason thatissuing

So,he does not and cannot issue it. he exer-generally speaking,
incises no discretion the he'because cannotdrawing complaint,

one,draw it. no before the of theProbably statute abovepassage
solicitor, solicitor,the aever as drew the com-quoted, thought

in,Does that statute vest new orplaint. any power impose any
new the solicitor? itDoes transfer to the solicitorduty upon, the

and duties of a in ajustice It wouldpowers drawing complaint?
ifseem that such andimportant duties were to be vestedpowers

in him that the would inhave said so andlegislature termsplain
left it to benot have inferred.

B, solicitor,A comes to a aIf with statement under oath alleg-
Statutes, B,a of 112 of theviolation Public aschapter solici-ing

tor, can write a inat most out theonly form that hecomplaint
C,Take A before a anddeems inform that ifproper. justice, C

it,Bhe issues a warrant will indorse the comitymaking responsi-
costs, witnesses,that he willble for summon and attend to the

C,the case: thetrial of duties of the arejustice, theexactly
if A hadsame as would be come himthey to alone-—to ascertain

statement,which wouldthe evidence hissupport consider what
committed,had been and the inoffence whichproper language

it. Theto the insolicitor the firstcharge writing brought by
himassist so far asinstance themight choosing proper language
offence;in to the butwhich state he must exercise his judgment

it,in as he a form inwould a book.adopting
The has been consideredease theupon that the twosupposition

offices of solicitor and are held two butjustice by wepersons,
thethat duties of the two officesare as distinct and inde-suppose

when held one as when heldpendent by two. Theperson by
of a consists of fees and hecompensation justice cannotonly, be

of those because he to hold another office todeprived happens
awhich is attached salary.

solicitor,David F. thefor defendants.Dudley,

Chase, J. The of Newprovince was divided intoHampshire
Laws, 1771,counties in 1771. Prov. ed. e. 137. the act ofBy
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1789,19, state,the of the with thepresident■June advice of the
•council, to inwas each aempowered appoint county solicitor to

state, who,of the in theact in behalf absence of the attorney-
allhave his and andshould bepowers authority entitled.general,

“ andfees Laws,to all the thereuntoperquisites ed.belonging.”
1815, 115. This to be theappears of the office ofp. origin

Itsolicitor. does not what the “fees and•county appear per-” 1819,toreferred were. In a resolution wasquisites passed by
$800 was to be fromwhich the state topaid thetreasury attorney-

services,for his ifthat heannually provided was absentgeneral
from, at,to court,or his duties termperform ofneglected any the

duties,$60was to besolicitor for the andpaid the sumperforming
.so was to be deducted from thepaid attorney-general’s salary.

1819, 1829,Laws e. 58. In the of claimsduty auditing against
counties and bills of in andcosts statetaxing actions wascounty

solicitors, and it was thatupon shouldimposed provided bethey
reasonable therefor from thepaid compensation treasuries.county

.Laws, 1830,ed. 71. The ofp. solicitorscompensation continued
—into be accordance with this inpaid plan from thegeneral part

—inand from 1861,state thetreasury part treasuries untilcounty
thatwhen it was enacted should receive nothey fromcompensation

state,the but should receive the insums thespecified act from
“intheir counties full allrespective forcompensation services

rendered and inincurred themexpenses the ofby ail thedischarge
S.,of 228, 10, 11;duties their office.” li. o. 1861,ss. Laws

This,218(5, 1, substance,■a. ss. 3. in continued to be the law until
the enactment of the Public Statutes. The thenprovision adopted

innow forceand that the amount of has been(excepting salary
“in some is: The annual salaries•changed of theinstances) solici-

counties,in the intors several to be full for their services and ex-
”in duties,while the of theirpenses shall bedischarge as follows:

S., 286,P. a. s. 17. The salaries are[Naming payablethem.]
treasuries, lb.,thefrom s. 20. Thecounty made in thechange

of the statute is one formof Thewording salariesmerely. spe-
are therefore fullcifically provided for allcompensation services

rendered and inincurred theexpenses of all the dutiesdischarge
of the office.

office,The duties the 1789,of to the ofact theaccording were
”“•exercise of all the andpowers of theauthority attorney-general

in his absence. At first there was no statute thedefining powers
and of theauthority but there had been suchattorney-general;
an officer in for centuries to the settlement inEngland prior this

and the andcolony, duties of thepowers office had become well
established. An was in theattorney-general asappointed colony

as since,1683 and thereearly has been one ever except perhaps
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invacancies the office. the andpowerstemporary Amongduring
the law was the ofof the office commonby prosecutionduties

Thefor crimes and misdemeanors. attorney-general mightpersons
not,misdemeanor,for a or to his-­file an information according-

discretion, the did not intermeddlewith the exercise of which court
1564;him. Rex 3 Bur.moved to do so v.byunless Philipps,

4 Bur. 2089.Rex v. Phillips,
in this state to define the duties of the attor­The first attempt

made the of thestatute was revision statutesuponbyney-general
all1842,in in these words: “The shall prosecuteattorney-general

informations, alland and defend suits and processesindictments
S., 13,B. e. s. 2. amended in 1881the state.” This wasagainst

“ The allso as to read as follows: shall prosecuteattorney-general
informations,and and and defend all suits-indictments institute

ato which the state is shall exerciseand processes party; general
solicitors,”and direction over the etc. Laws-­supervision county

“82,1881, c. s. 1. In the Public the is:Statutes Heprovision
in all andshall act as for the state criminal civil causes-­attorney

S.,in court in which the state is interested.” P.the supreme
17, hec. s.4. That is still clothed with to direct solicitors-­authority

the theirfrom duties:provisionappears following prescribing
“ of each shall be under the direction ofThe solicitor the-­county

latter,inand the absence of the he shall performattorney-general;
of for'theall the duties the officeattorney-general’s county.”

S., 17,P. c. s. 6. It will be noticed that the terms of these provi­
do to enumerate allare not thetheysions very general; purport

to the If it was theduties offices. of'respectivepertaining duty
these officers to assume the control of criminal proceedings only
after-the had the and reachedpassed preliminaryproceedings stage

court, the ofthe administration the criminal law would behigher
“defective. It has been said that neither the selectmensadly nor

an can and aindividual institute on for viola­carry proceedings
under,law,tion of the established forms ofany except complaint

indictment,and controlled and the ofofficersmanaged by public
state,the for the and ofconduct administration the crim­provided

“Coos, 557,51inal law.” Northumberland N. H. 558.v. Ordi-
andfor crimes offences are carried on thenarily prosecutions by

officersof the and at its There is nocounty, expense. legal duty-­
inan individual to a criminalimposed upon engage prosecution,

either at the Batchelderhis own or v. Rock­public expense.”
66 N. H. 374. It has been theingham forCounty, practice many

insolicitors,for and thesome casesyears county attorney-general,
to afor offences of serious nature and attendbegin prosecutions
the the Inbefore some cases-­preliminary hearings magistrates.

not exercised the inhave initiative but have directedthey person,
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it. The to instituteauthorized others to do power proceedingsor
the of com-in statute for paymentis an early providingrecognized

“ direction ofdone under thethe for servicescountypensation by
of andaforesaid courteither of the courts judicature[superior
one of the solici-of thecourts common attorney-general,pleas],

in andtors, the toor of peace, apprehending bringingany justice
with or mis-offender any felony high-handedjustice any charged

” 1815,ed.the laws of thisdemeanor state p. 341);against (Laws,
in.also, no bills of coststhe rule of court which thatprovidesby

“ an indict-shall allowed unlessbefore beproceedings magistrates
case,in thebyment found the or the be institutedprosecutionbe

theunder the of the orand direction attorney-generalauthority
the 56 N. H. 598.solicitor for county.”

toThe make it the of solicitorsstatutes specially duty county
in cases:and criminal theinstitute prosecute followingproceedings

law for of intemperanceviolations of the thefor suppression
;1855, 1658, 6; 1895, 87,s. failuresc. Laws o. s. for2)(Laws

of thetown officers to with theof and comply requirementscity
1891, 60, actc. of the tos. for violationslaw”“dog (Laws 13);

;1899, 26, s. foradulteration of o.the candy 3)prevent (Laws
cast forof town clerks to make of the votesthe returnsneglect

S., ; at39,and other officers a. s. 2 and for bribery(P. )governor
39, inS., c. s. 22. theP. The statute dutyelections. imposing

of the law par-to violations is quiterespect prohibitory liquor
solicitor, thein its receivingticular provisions. “Every upon

character,statement, oath,under ofwritten of any person good
of a vio-that he knows or believes isany person guiltydesignated

thereto, recit-of thislation of or amendmentany provision chapter
shall,violation,of if per-the source of suchproof anyprobableing

character will make forthwithson of the complaint,good necessary
Ifa such for the offence. anyinstitute prosecution against person

or com-shall refuse to draw such.solicitor unreasonably neglect
such state-and institute such afterprosecutionplaint receiving

ment, he be fined or forfeit hundred dollars for everyshall three
87, all these1895,refusal or Laws e. s. 2. Insuch neglect.”

cases, if the solicitor receives information that therereasonable
law,a violation of the it to draw ahas been is his complaintduty

arrested, him,and cause the offender to be to sub-and prosecute
to inthe exercise faith of his discretion basedject perhaps good

of the of the or other considera-his view evidenceupon sufficiency
It is not in whether hetions. this case tonecessary inquire may

cases; so,indiscretion such if whatexercise his nor to extent.
inThere is of these statutes to annothing any tending prove

on the of the theintention to take frompart legislature attorney-
and solicitors are so farhis asgeneral county deputies local(who
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are of thecriminal winchproceedings any powersconcerned) they
law,under the common or to reheve them from thepossessed per­

of of the common-lawformance duties to the office.any pertaining
The statutes last mentioned show a to treat the offencespurpose

into them as of sufficient to callreferred for animportance exer­
thecise of incident to the officeof criminalpower pro­beginning

rather than a limit theto ofpurpose powers the office.ceedings,
All the and duties the andpowers prescribed by general specialpro­

of the statutes and the commonlaw tovisions the office-­by pertain
and theof so to office of solicitor farsoattorney-general, county

inas the solicitor is authorized to act the stead.attorney-general’s
Miner, ; 282,v. 2 Lans. 396­ Hunt 20v. Ill.People Railway, App.

287; 336,Parker 5v. Cush. 338.May,
Whenever the or a asolicitor makesattorney-general complaint,

warrant and an toand causes offender be arrested itthereupon,
that inwill be understood he acts his official It wouldcapacity.

be inconsistent with well-settled of forprinciples public policy
inhim to act the afor time as for the com-proceeding attorney

and then as The is oftenplainant, public prosecutor. complainant
aactuated motives or of theby pecuniary statespirit revenge;

limit,for the Theacts is liable tosolely public good. complainant
ofview the matter to its effect andhis himself hisupon particu-

interests, andlar to lose of the of the thesight respondent;rights
the ofstate the as well as those of theregards respondentrights
and in addition thereto of Ifthe thecomplainant, public.rights

who had thean served undertook afterwardattorney complainant
the state into serve the same there would beproceeding, great
that and a inof behalf ofliability prejudices spirit partisanship

inthe thecomplainant, first would affectengendered employment,
his acts as public prosecutor.

such,But the or a solicitor as has noattorney-general, authority
theto swear to the truth ofcomplainant the or to issuecomplaint,

a for the of thewarrant arrest It is when isherespondent. only
acts,a of thealso that he can andjustice peace theseperform

inthen that The statute that ofonly capacity. provides justices
“ dollar,"the shall be allowed for a onepeace drawing complaint,

“ offence,for a warrant aand founded on forcomplaint any fifty” S., 287, ;c. s. and incents the raised the case isquestion(P. 2)
thewhether claimant is entitled to inthese fees addition to his
It assumed heis that was a the as wellsalary. ofjustice peace

—Thesolicitor. didas which the claimant theprincipal thing
the inlaw as done the ofby histhing regarded performance duty

solicitor —was the of criminal in theas beginning proceedings
referred to. Thecases of the and the issu-swearing complainant

warrant, 19/;of the art.ance ofalthough necessary (Bül Rights,
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248, 9, incidents to theS., e. ss. were mere principalP. 10),
anmade use of outside thatpowerThe claimantundertaking.

in of his officialthe duties asto performancehe happened possess,
warrant athe of a is actjudicialissuanceAlthoughsolicitor.

whether there areof the reasonablea decision questioninvolving
of committed theto the havingsuspect respondentgrounds

152; 1J. Chit.in the Chit. Burns’ Cr.complaintoffence charged (6
inbe decided a solicitor the33, the same must byquestionL. 34),

theis no betweeninconsistencyof his duties. Thereperformance
the offices as to this matter.of twoduties

thethat whichcertain the by salaryIt is reasonably provision
inin full for the services rendered the dis-office is to betheof

the to includeof its duties was intended by legislaturecharge
inin in cases which theycomplaints expresslydrawingservices

them. The existence of theit the of solicitors to drawmake duty
in a towardto these cases long wayintention respect goes proving

inhad same to drawnrespect complaintsthe intentionthat they
in aother cases. No reason can be forsolicitors suggestedby good

inin drawn thecomplaintsthis between per-difference particular
and inof an drawncomplaintsformance express dutystatutory

of a Nor can sound rea-anycommon-law duty.the performance
the of abe for a fee for issuance warrantsuggested allowingson

fee is the which thecomplaintno allowed for uponwhen drawing
was The and warrant andissued. go together,warrant complaint

a finedrawn the It would beare same distinc-usually person.by
other,allow the fineto disallow the fee for one and it for sotion

it is that the would make it.that altogether improbable legislature
full for allthat the be ser-shouldproviding salary paymentBy

office,in therendered the of the duties of thevices discharge
“from toremoved solicitors all swerve fromtemptationlegislature

the statute as to feesthe line of official Readingstraight duty.”
in the ofthe statute toand as solicitors’ salaries together, light

law and it thatthe to the office to public policy, appearsrelating
fullintention to make the forthe was salary payment drawing

warrants, when the toand solicitor happenedcomplaints issuing
services, theof and samebe a the thosejustice peace performed

thefor before the atas preliminary hearing,appearing magistrate
tothe and the subsequentor indictmentdrawing attending prose-

the and warrant arecomplaintof If fees for thecution case.
him, thetaxed the and toby belongagainst respondent paid they

them, inor the same as some caseswhich receivescitycounty
for like rendered solicitors and policefees services by city judges

Dover,to the are Fernald v.of which officers.belong city they
N. H. 42.70

overruled.Exception

Walker, J., doubted: concurred.the others


