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oblit­had beenline, of the groundand evidences it uponthe
he noterated, an that wasbe unreasonable inferenceit would not

or that the repre­in for not plaintiff’sfault knowing discovering
line, a of theDow ran the to divisionwere false. agreedsentations

theit, forfence, his of and settled with the plaintiffbuilt portion
relieddid all the that arehetrespass. Apparently, thingsalleged

theto theprove believing plain­thetip plaintiff agreement,on by
theThere beforewere true. was evidencetiff’s representations

findand men fairlywhich reasonableimpartial mightfromjury
falsemadefraudulently representations regard­that the plaintiff

theline, induced enter intothat Dow was tothe and therebying
motionthe sets Theplaintiff up.which plaintiff’sagreement

Pike, 453,N.D. Co. 69 H.denied. v. Baty,was Paphroproperty
496; v.458; 69 H. O'HareState v. N.Harrington, Company,

ante, 104.p.
overruled.Exception

All concurred.

Hillsborough,
3, 1901.Dec.

a.Manchester a. v. Furnald &&

city byof a tribunal to deter-assessors arc made a constitutionalThe statute
property purposesof ofthe value therein for taxation.mine

assessors,byAn in fair exerciseof theirundervaluation of certain estates the
brought againstuponjudgment, petitionis not correctible a for mandamus

city propertyby compel appraisal itsthe the such at true andto ofthem
full value.
taxpayer aggrieved by resultingA is an of his estate fromwho overvaluation

neglectedproperty, and has to him-an undervaluation of other who avail
abatement,adequate remedy provided by petitionathe for cannotself of

petition compel reappraisal.amaintain a for mandamus to
proceeding compel inA to the of error taxablecorrection the valuation of

seasonably broughtproperty by ifis not thanassessors commenced more
knowledge appraisalmonths of could have beennine after the obtained

diligence.by reasonable

mandamus,for of Manchester andPetition theby city George
others,anda David O. Furnald nineA. Wagner, taxpayer, against

term, 1901,of the Transferred from the ofassessors city. May
Wallace, O. J.the courtsuperior by
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The defendants,that thepetition alleges as assessors of the
in 1900, incity, April, the taxable estate inappraising the citj,

and refused to valueneglected the of theproperty Amoskeag
and that of fourManufacturing Company, other corporations

named in the liable topetition therein,taxation at its true and full
value as in the butalleged petition, theappraised same at a less
sum. The is that theprayer defendants be ordered and com­
manded to assess theupon and estatesproperty of said corpora­
tions such of thepart taxes as a true and fullby valuation thereof
would thereon,be assessed athat ofwrit mandamus' issued,be
directed to the defendants for the aforesaid, andpurpose for such
other relief as be Themay just. defendants’ demurrer was sus­
tained, to thesubject plaintiffs’ exception.

Arthur O.Fuller whom was A.Creorge(with for theWagner),
Theplaintiffs. assessors are not a resort,court of last but their

action is to insubject review more than one. Oneways remedy
abatement;is forpetition ;anotherby is for mandamusby petition

inand if case aany forpetition abatement or mandamus does not
furnish andadequate the courtcomplete will inventremedy, a

full andremedy even thatcomplete, involvethough may resorting
to methods Watson,hitherto not dreamed of. v. 64 N. H.Boody
162, abatement,177. On for the “fairpetition exercise of

” controlled, or, rather,theappraising by assessors isjudgment is
to revision. If is -needed on asubject soauthority point self-evi-

dent, Manchester,see Manchester Mills 309,v. 57 N. H. 314. In
fact, the statute makes their when-expressly appealablejudgment

abate,ever or refuse tothey of theirneglect reason forregardless
not abating.

In the whether the facts set forthconsidering general question,
in the andpetition, which demurrer must taken toupon be be
true, constitute in both,for relief favor of one orground plaintiff
the willcourt not withconcern itself barren as to thequestions
form of the or of itspetition various The fordayallegations.
such has the is whethergone by. Nowadays,trifling only question
the a andshows a violation of that If itpetition right right.
does, the court is bound to the best it can think up.grant remedy

case, relief,Errors in the or for the kind ofstating praying wrong
•— form;or of allmisjoinder these are mere matter of andparties

the court will confine its attention the theto substantive ofrights
and theparties best methods of them.enforcing

The adoes set forth violation of anpetition express statutory
the defendants for the benefit of the ofduty, imposed upon city

inManchester and the in Itgeneral plaintiff particular.Wagner
—also forthsets to the direct losscity by havingresulting injury
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;cannot themwho paythe taxes assessed against personsa ofpart
taxhis thanto largerand direct losspecuniary Wagner by making

also stated otherspecificallyto have It haveit been. mightought
needless, thefor thing complainedbut that wasinjury,resulting

are to make some-in an and we not seekingitselfof is injury,
redressedfor the but to have the wrong by doingbody pay injury,

in do notto been done the first Weplace.now what haveought
art,of but it con-a workclaim that this drawn ispetitionhastily

— anunderall that is our system intelligibletains necessary
of, a for relief.of the and prayerstatement complainedwrong

beto remedied cannotThat the a case thatstatespetition ought
thedenied. If had exempted corpor-well be the assessors wholly

ations, the such exemp-under an that lawimpression permitted
tion, Ifcase would within v. Watson. bythe fall Boodystrictly

for half itserror of law taxed thethey corporation property only
The true ofvalue, v. Watson still same iswouldBoody apply.

value,—in than nothe for lesscase stated the petition,— taxing
v.,what fraction true value was adopted. Boodymatter of the

still the demurrers substantially pro-Watson applies admit),(as
Buterror was law. the defend-vided the caused mistake ofby

fact, thereclaim is that if the error resulted from mistake ofants’
inthat we the other assessorsis no unless show thatremedy;

and the state theirperformedthroughoutHillsborough county
statute; and thatthese were not bound oath orassessorsduty, by

if these assessors undervaluedsystematically property throughout
Manchester, their of theand universal violation statutecomplete
renders it of enforcement.incapable

on fullthe failure to tax these valueWhether corporations
know,of of not and onarose from error law or error fact we do

case,inthat the the failure was anyis silent. Butpoint petition
a in In v.failure of a Watsonperformance judicial dirty. Boody
the did not error was one of'whether the selectmen’sstatepetition

court,of Thelaw or of fact. trial it be one law.toUpon proved
one,a and held that it bound to thoughwasgranted remedy grant

it a and of all previ-involved ofcomplete disregard precedent
Boe, J., decisionsestablished of C. citedrulesously procedure.

ifeffect that error had. one of fact thatto the the been particular
not were notcould be These decisions directlyremedy granted.

overruled, thatbecause but all decisions were applica-inapplicable;
theaswere either aside or so construed to permitble brushed

if thewhat no doubt thatof There can bejustice required.doing
factin that case from mistake oferror had arisen the selectmen’s

same, andof law result would have been therather than the evil
same,the of causedthe error beenhavingthe remedy regardless

fact, law.of of ofthe selectmen’s insteadby ignoranceignorance
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To sum the whole The court shouldthing up: consider what
done, and error;to have been how to correct the and as■ought the

fault,that caused it was thenotignorance areplaintiffs’ they just
•as reliefmuch entitled to other folks’ fact asagainst ofignorance

law,■of violatesbecause one their asjust much as the otherrights
Questions form,ofwould. and asdecisions to the and lim-scope

mandamus oritations of other methods of are “mereprocedure,”barren of on which the courtquestions pleading should waste
no time.

Lord,Fdwin F. Jones and T. for certain of defend-Harry the
ants.

Streeter,David Gross Frank S.and who leave ofappeared by
the incourt behalf of thesuperior Com-Amoskeag Manufacturing

filed a brief.pany,

Parsons, J. The is an error inplaintiffs’ grievance alleged
assessors,defendants,the action of the in taxationforvaluing

certain in the It iscorporate property city. claimedcorrectly by
the and asserted the defendantsplaintiffs that the acts com­by

District, 701, 710;of wereplained v. 111Hogar U. S.judicial.
Edes Boardman,v. 58 N. H. 580.

There is no constitutional to a trialjuryright upon questions
assessments,of value tax because the wasarising upon practice

Watson,otherwise at the of the constitution.adoption v.Boody
166;64 162,N. H. 455,Cocheco Co.v. H.51 N.Mfg. Strafford,­

458. Hence the determination questionof this is constitutionally
the withplaced by a tribunal without a Sectionlegislature jury.

1, 58, Statutes,chapter Public made the a constitu­defendants
tional tribunal to determine for taxation thethe value ofpurposes

in Whether theproperty question. of thejurisdiction superior
court shouldupon this bequestion original, orappellate, superin­

162,is a Watson,v. H.tending, 64 N.legislative question. Boody
176. ina inUpon abatement to thepetition conformitybrought
.statute, which is in ansubstance the court hasappeal, appellate

whichjurisdiction under all both fact areof law andquestions
foropen Boardman,revision. Edes v. 58 N. H. 580.

For reasons considered the whichby sufficient, andlegislature
are here,not material of arethough many great weight readily
perceived, no has been theappeal to thegiven public upon ques-
tion of individual assessments. The court therefore no appel-has
late under whichjurisdiction to entertain the As thepetition.
■courthas neither nor of theoriginal jurisdiction ques-appellate

values,tion of case,assessment raised in thisas the jurisdiction,



157v. Furnald.ManchesterN. H.]

“ofexists, superintend­found in the generalmust be powerif it
204, s.S., c. 2.P.ence.”

of this powerfor the exerciseof the requiredThe form process
action is not con-form ofofmaterial. “The questionnotis

and time spent uponit no consequencewhen is of practicalsidered
are use-technicalities... In this case suchbe wasted.it would

the inconvenientless, peculiari-to be wastedand no time is upon
best inventibleor thethat derangeof writs cannot suppressties

that is reversiblea lower court... A ofprocedure. judgment
here on a petition.reverseda common-law writ bemayhere on

anderror, the of complaintA of the as. . . statement ground
ofthe essential rulesaction,of in the byis required petitioncause

of the pointascertainment precisefor thecommon-law pleading,
of law andissuesand the of distinctin controversy production

anthere isthe is whetherquestionfact. On a sufficient petition,
and whethernotthe power,correctable superintendingerror by

cer-error, falsewrit of. correctable on writ of: judgment,. . it is
v.mandamus, Wat-tiorari, Boodyaudita or prohibition.”querela,

162, 172,son, 64 N. H. 173.
at atheof corporate propertyThe the valuepetition alleges

it at a sum byof lesssum, and then the appraisalallegescertain
the demurrerThe fundamental question uponthe assessors.

thecorrectible undererror so isis whether the allegedtherefore
“ in theare correctible super­What errorspower.superintending

andcommon-law principlesis determined byjurisdictionintending
of thein case. In someeachprovisions applicablestatutory

and definitions.authorities, looseconfusion arises from ambiguous
an ofdescribed as exercise dis­A decision of a of fact isquestion

; of when thean of is meaningcretion exercise judgment spoken
is not oneis exercisedthat on which theis the question judgment

restricted tolaw; is said to beof and the powersuperintending
error, when the distinc­fromministerial as judicialdistinguished

law anda of ation intended is the difference between question
a universalfact. The common law does not giveofquestion

ofcourts for the mere purpose grant­of from inferiorappealright
The ispowertrial of issues of fact. superintendinga newing

be triedlaw and fact as mustto such matters oflimitedgenerally
thein errors of law. Whenand decided order to correct legis­
be revis­of of fact shalllature intend a court’s decision questions

case,a trial of the whole whethertribunal on newable anotherby
not,law an is ordinarily provided.”there is error of or appeal

“186. noWatson, authorities cited When ap­v.Boody supra, p.
of tribunal onthe decision the constitutedfromispeal provided

it, the inference is that the legis­fact beforeof properlyquestions
be final.” Attorney-Gen-the decision shouldlature intended that
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Sands, 54, facts,eral 68 55.v. N. H. The to therevisepower
a limited from tax isby appeal additional evi-given appraisals,

dence of an intention that of fact should not be revisablefindings
in which thecases to of does extend.notright appeal given

The does not that the assessors omitted topetition allege
named,of the taxable of theappraise any property corporations

thator their was assessed at so low a rate asproperty fraudulently
into amount law to no assessment at all. StateSee Board of

339,61 N. E.v. 341. There noisEqualization People Rep.(Ill.),
that the assessment made does not tlie fairallegation represent

exercise of the assessors’ The solejudgment. questionappraising
that would be araised traverse of the of theby allegations peti­
tion would be whether the invalue of the isproperty question
what the it is or what theplaintiffs assessors have determinedsay
it to be. This is a of fact. Cocheco Co.v.question Mfg. Straf­
ford, 455,51 N. H. 459. No found at commonauthority being

and statute,law none been conferred termshaving by by express
or reasonable for a revision of the fact found theimplication, by
tribunal to which its determination com­has been constitutionally
mitted, the bare that such is does not as­allegation finding wrong

“sert an error thecorrectible The fairby superintending power.
of theexercise defendants’ was not controll­appraising judgment

Watson, 162,able onexcept v. 64 N. H. 187.appeal.” Boody
The to an all itsof taxable atplaintiffs’ right appraisal property
true value is the to made thehave suchmerely right appraisal by
fair exercise of the of a constituted tribunal.dulyjudgment
Whether the court shouldsuperior or should mot be authorized to

is,make or revise such as aappraisal, already suggested, purely
which,question absence of action and fair intend­legislative by

taken,ment from action the thehas determinedlegislature against
plaintiffs’ present contention.

A the of a Bl. Com.wrong being merely infringement right (1
* where there is no there can and thebe no122), right wrong,

of the of aquestion existence does not arise. Theremedy ap-
taxation, case,of inpraisal for its relation to theproperty present

is one of a inclass of cases which the decision of factsmerely large
beenhas committed to a tribunal other than the courts ofhighest

162,the state for final Watson, N. H.v. 64adjudication. Boody
198; Little, 365,v. 61 N. H. 368.Doughty

It is that the haveundervaluation beensuggested alleged may
anproduced erroneous rule of law. Whetherby justice requires

the allowance of amendments thisfacts sufficient to raisealleging
claim, or other which will make theasserting any ground petition
sufficient, will be determined the As thecourt.by superior peti-

stands,tion now to theoverrule the demurrer would commit to
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trial of facts wliicli that court hastlie notcourt jurisdic-superior
The order the demurrerto determine. was there-tion sustaining

correct, and the must be overruled.fore exception
tax,a aWhether the or taxplaintiff Wagner pays property poll

both, an for hisor ofadequate remedy private injury over-­merely,
in ais furnished either case fortaxation abatement.by petition

11;S., 59, 122;s. Locke v. 63 N. H. EdesP. e. Pittsfield, v.
Boardman, 58 If the againstN. H. statute ran that580. remedy

suit,of this this suitbefore the commencement cannot be main­
oftained for the the statute. the in­Asmerely purpose evading

ifis rather than theclaimed topublic private, asjury objection
itinsisted can be obviated thebyis state orparties upon making

Watson, 162,64 N.v. H. 114.Boodyattorney-general plaintiff.
that the suitIt is also was not Itobjected seasonably brought.

ifthat state of theis manifest facts are enti­upon any plaintiffs
action,tled to remedial ofconsiderations convenience re­public

that such action theand madequire prompt applicationshould.be
Watson,therefor as as Inreasonably v. 63early possible. Boody

320,N. hiH. was made to the court June for the cor­application
rection of an error to inhave been made the assessment ofalleged
the This to the next term ofApril. application courtpreceding

Watson,at the earliest was seasonable. v. 64opportunity Boody
162,H.N. 189. It indoes not when the case now beforeappear

us the was made or the filed. If it wasappraisal petition brought
at the earliest practicable after the facts as to theopportunity

could have been discoveredappraisal reasonable itby diligence,
was orseasonably brought. Any unnecessary unexplained delay
in the in view of the character thebringing petition, of proceed­

asked,and the relief would be fatal to its maintenance.ing
Chamberlain v. 64 N. H. 563.Lyndeborough,

A abatement under the must betaxpayer’s petition statute
within nine months after notice thebrought of tax. By analogy

that,to facts,this it would seemprovision, state of theupon any
ifpresent more than nine months after knowl-petition, brought

obtained,of the could haveedge been was notappraisal reasonably
commenced. This de-seasonably is not raised thequestion by

murrer. however;The has been and beas itpoint argued, may
fatal amended,to the of the ifprosecution petition, even this sug-

•is made.gestion

overruled.Exception

Chase, J., did not sit: the others concurred.


