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139, 140, cited;andBump (11th authorities 2 Am.B’k’cy ed.)
; cc;& 755,Enc. Law 88­ 16 Ib. 675,88 Am.Eng. Dec.(2d ed.)

note.
overruled.Exception

All concurred.

Merrimack,
23, 1901.Dec.

Durgee &v.Franklin a.

Whether an byobstruction of the natural offlow surface awater landowner
premisesin wrong injuriousthe hisuse of constitutes an actionable when

another, depends uponto the reasonableness or ofunreasonableness such
use, fact,questionis a towhich of be at trialdetermined the term in view

particularof all the circumstances of the case.
equity allegingA bill in uponthat the defendants have constructed their

land upon plain-an embankment which causes surface backwater to flow the
premises, unreasonable, groundtiffs’ and isthat such use states a sufficient

equitablefor relief.
public highway bydamagedaWhere is the unreasonable of sur-obstruction

upon adjoining premises, municipalityface water the is to the-entitled
privateasame that forrelief landowner would the a simi-have redress of

injury.lar

Equity, Franklin,Bill in ofthe incity substanceby alleging
that the defendants are the land aowners of adjoining highway
in the that surface water flows across thecity; naturally highway

land;and on to the defendants’ that themany years plaintiffs,ago
built acrossculverts the which the water on tohighway, conveyed

land inthe defendants’ the natural that the defend-depressions;
ants earth on land .next thehave their to whichplaced highway,

water,thehas flow of the to thestopped greatcausing damage
the flow of the in thethat water describedhighway; stopping way

land;an theiris unreasonable use the defendants of and thatby
for the and suitable maintenance of the the sur-proper highway

water be to land.face should allowed on to their Thepass prayer
is that the defendants be ordered to the obstruction and beremove

or the thefrom with flow ofenjoined obstructing interfering
bill,awater. The defendants filed demurrer to the which was

term, 1901,overruled at the of the courtApril superior by Peaslee?
J., theirtosubject exception.

Leach,Edward for theG. plaintiffs.

Barron for defendants.Shirley, the
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of reason­Walker, J. “Tlie doctrines reasonable necessity,
form,in inuse this state a liberalcare, reasonableand prevailable

Colcord, N.59 H.of v.Haleyprinciple.”broad basison a general
545, 551,H.Co., 54 N. it is7, AndroscogginIn v.8. Thompson

“ considered, forland must be many purposes,inPropertysaid:
dominion, as an-absolute, butunrestricted aggregationnot as an

thethe limits of which are prescribed byof qualified privileges,
andand the correlation rights obligations,of ofequality rights,

of land the entire com­for tlie byhighest enjoymentnecessary
ofmunity proprietors.”

“ in it bethe mustbe law other jurisdictions,Whatever may
is the reasonablenesssettled in this state that the testasregarded

all the cir-the in underquestionof businessor unreasonableness
tohis or other propertyThe owner landmay putcumstances.

which, and thatin view of his own interestnot unlawfuluseany
it, the conse-use. Foraffected is a reasonableof all bypersons

use, The ques-of a he responsible,others such is nottoquence
Co.,Ladd v. Brickis a of fact.”tion of reasonableness question

“ rule, has the185, a186. As every person68 N. H. general
in hishis as willto to such usessubject judgmentright property

however,his This rule has its exceptions,best interests.subserve
to abound make reason-for true that one iseveryit is doubtless

own to occasion no unnecessaryable use of his so asproperty
others; bebut constitutes a use cannot pre-to what suchdamage

of eachdefined, and must the circumstancesdepend uponcisely
Concord, 485, 488,H. 489.case.” Lane 70 N.v.

and ofto the use enjoymentThese essential principles relating
or treated impracticableare sometimes overlooked asproperty

maxim, est solumcujusa theliteral ofgeneralities by application
237,Railroad, Mo. andest ad coelurn v. 71ejus 244),usque (Shane

use,in the to theis this observable cases involvingespecially right
ofand control of water. If the owner landsurfacemanagement,

thereof,absolute and unlimited dominion wholly independenthas
of his of their contiguousand irrespective neighbors’ enjoyment

lands, natural ofhe with the flowmay impunity preventwholly
land, it to flow back theuponsurface water Ms and causeupon

or ob­owner’s land means of an embankment otheradjacent by
line; beand he would entitledstruction erected the divisionupon

notthus inflict immense others’ becauseto upon property,damage
or because ithe derive sonic from the operationmight advantage

of and his-­is a methodnecessary improvingreasonably developing
land, lie-theory,the land his. thisbut because ismerely Upon
“ extent what­make or toerections excavationsmay anyfhereon

limits, the face ofhis own he can control not onlyWithinever.
it.earth, it and over the estateTherebybut underthe everything
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of inanother be variousmay affected. Muchways injuriously loss
even,and of ahardship, out it. But it is notmight grow legal

and there is no . . . Heinjury, for it. erectlegal remedy may
hisstructures land asupon as he without tohigh pleases regard

water,its effect surface noupon matter how much others are dis-
it.” Railroad, 353,turbed Morrison v. 67 Me. 355.by

106,In 109,Gannon v. 10Hargadon, Allen it said that theis
“ rule,maxim above referred to ais to theapplicable usegeneral

and of real aand the to theenjoyment ofproperty, right party
free and above,unfettered control of landhis own and be­ujjon,
neath the surface cannot be interfered with or restrained by any
considerations of to which beothers occasioned theinjury bymay
flow of mere surface water in of the lawful appro­consequence

landpriation of its owner aby to use or mode ofparticular enjoy­
ment.” It is stated Mr. in his onby Gould work Waters (s. 265),

“that the commonlaw aby landowner to his ownmay appropriate
oruse from his land all mere orexpel surface water superficially

waters, in his for insoil collect­percolating draining agriculture,
it for domestic oring for the sole ofpurposes, purpose depriving

”an. owner words,of it.­ In other it is inadjoining held numerous
landowner, alone,cases that the virtue ofby Iris proprietorsMp

has the atunqualified common law to divert or obstruct theright
natural flow of surface water Ms land. v.Bangoruponcoming
Lansil, 521; ;Railroad,51 Me. 53 Me. Morrisonv. 200­ v.Greeley
Railroad, 353; 521;67 Me. v. 68 Me.Murphy Kelley, Chatfield

Wilson, 49; 171;v. 28 v.Vt. Luther 9 Cush. GannonCompany,
106; 211;v. Fisk,10 Allen Franklin 13 BatesHargadon, Allenv.

Smith, 181;v. 100 Wilcox, 140;Mass. v. 86 Y. Bowls­N.Barkley
v. J. 351;31 N. Law Cairo etc.by Stevens,R. R. v. 73 Ind.Speer,

278; Hudson,302;Benthall Seifert, 77 27v. Ind. v. Wis.Hoyt
;656­ Stram, ;Lessard v. 112­ v.62 Wis. Johnson 80 Wis.Railway,

641; Railroad,251;Jones v. 18 Mo. Collier 48v.Railway, App.
Mo. 398.App.

Other courts reach an rule ofresult the theopposite by adopting
waters,civil with iflaw reference to surface which is that they

■“ another,have their from to whethercourse oneregulated ground
it be the nature or aof the some orby byplace, regulation, by
title, or ancient the of the saidby possession, proprietors grounds
■cannotinnovate as the ofto ancient course the waters.anything
Thus, whohe has the cannot the course ofupper grounds change

water,the other iteither it some orby way,turning rendering
more in itor other to the ofrapid, making any changes prejudice
the owner of can who hasthe lower Neither he thegrounds.
lower doestate that Mnder his from receiv-may groundsanythmg

receive,the inwater which to and that the mannering they ought
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1583;s.Dom. LawCiv.been ed.),has regulated.” (Cush.,which
415;Riddle,Wat., v. 26 Pa. St.;s. 266­ Martin GormleyGould ­

158; Henderson, 164,124 Ill.Anderson v.52 Ill.Sanford,v.
586; Aurin,95 v. 103Garland170; v. Mich.Leidlein Meyer,

Tenn. 555.
land, inof the defendantsrule of unlimited ownershiptheBy

could maintain the embankment complainedthis case captiously
withof, civil the couldwhile the rale of the law plaintiff equalby

of insist theirthe defendants’ property upon removingdisregard
to oneand the water flow fromnaturallythe obstruction allowing

The and practicalthe other. hardship injus­estate upon frequent
one of these formulas and hasstrictlytice of applying exclusively

other,of thein insome cases resulted the applicationapparently
inhave evolved differentand two rules thus been juris­opposing

underthe inherent of both. Because somedictions from injustice
suffer ifthe wouldcircumstances proprietor great damageupper

himself,little to werethe lower with or noproprietor, advantage
water, itnatural of surface has beenallowed to the flowinterrupt

cases,in all tothat the former an absolutedetermined has right,
latter; because,of the andhave the water the landflow upon

circumstances, theother would result tounder similar damage
water,to the itif lie were not allowed divert haslower proprietor

in without tobeen determined that he do so all cases regardmay
the It has seemedthus caused to the proprietor.damage upper

must into an rule be suchappliedsome courts that inflexible
cases, withits is oftener attendedeffectthough greatpractical

when thethan with But hardshipsubstantialhardship justice.
excessive, have devised inbecomes moans been somesufficiently

it, theto in one rule or other iscases avoid wherejurisdictions
ofto the doctrine reason­and somegenerally recognized, approach

341,v. 65 N. Y.ableness has been Inmade. Vanderwiele Taylor,
“the is would be tofact that the rule which applicablerecognized

insurface water must be somewhat modifieddistrictsagricultural
in forrule that rea­its lots.” But to relax theapplication to city

in Ifson effect rule of user.is the of the reasonableadoption
land,test, of inalone whetheris the the location theownership

the inor the immaterial. It is onlybecomescity country, import­
ant in whenits the of the thosebearing upon legal partiesrights

ascertained, least,are in a reasonable forrights regardatpart by
the each of land.proper enjoyment by his adjacent

160, 164,In Dillon21Livingston v. Ia.McDonald, says:Judge
We the Tenterderis thatfact use Lordrecognize expression)(to

surface water or water a which eachis common enemyslough
landowner mannerrid in the bestmay possible;,ofreasonably get
but in he of hishimself must therelieving respect rights neighbor,
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and be ancannot act the directby andjustified having tendency
toeffect make that less to andenemy himself more dan­dangerous
to his He cannot make his moreestate valuablegerous neighbor.
actan which hisrenders less valu­by unnecessarily neighbor’s

able.” other cases the in theMany importance,recognize proper
cases,inadministration of such of the ofjustice limiting rights

the beneficialboth both of their con­by reasonably enjoyment by
lands, which the cited:bemay Watermantiguous among following

Railroad, 610, 615; Walker, 466;v. 30 Vt. Adams 34v. Conn.
York, 522, 526; Conklin,New 164Forbell v. N. Y. v. 54Boyd

583; 384;Mich. Rowe v. 41 Minn. Brown v.Railway, Railway,
259, 263; Railroad, 438;433,53 Minn. McCormickv. 57 Mo.

Anderson, 280;Railroad, 237;Shane v. Mo. Hughes71 v. 68 Ala.
Minor v. 16 La. An. 151.Wright,

land,of inThe common-law the of its relationright ownership
water,ofto the control the ofsurface as understood courtsby

this forstate not sanction or authorizedoesmany years, practical
to ofie landowner the and exer­injustice unreasonableby arbitrary

another,cise of the of dominion a narrowbasedright by upon
theview of effect theof land titles. understood andRightly

inthe law in tinsjudiciously oneapplied, respect protects every
the reasonable of his and noneenjoyment property, imposes upon
burdensome forservitudes the benefit of others the strictby

of•enforcement a technical rule inof briefly expressedownership
an ancient maxim. is the ofReasonableness vital theprinciple
common law.

In to surface water or “a manregard exercisemaydrainage,
his ownown on his land he notas he doesright pleases, provided

correlative,withinterfere the of areothers. Therights rights
and, case,from the of the the each anecessity of is toonlyright
reasonable user or and whatever exercise of one’smanagement;

use of is,ox in allone’s such case under the cir-right privilege
others,cumstances and in view of the of asuch reasonablerights

user or is not an the ofofmanagement, infringement rights
others; but interference one landowner with the naturalany by

reasonable,the land another and notinjurious to of isdrainage,
interference one with theunjustifiable. landownerEvery by

natural another,to the land of woulddrainage, actually injurious
be unreasonable if not made former in ofthe the reasonable useby
his 569,own Bassett v. 43 N. H. 577.property.” Company,

In Cutts,Swett v. 50 N. H. 439, it was aheld that landowner
who, in the land,reasonable use of his own diverts or obstructs the

stream,flow of water not ainto but either circulatinggathered
the of the earth inpores or over the surface thethrough spreading

of rains,season or is not liable for ansnowsmelting heavy injury
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or obstruction. Tliesucli diversiónbycausedto Ins neighbor
“ which we maintain adaptsThe doctrinesay 446):court (yu

case,of each particularcircumstancesto the ever-varyingitseli
water-course,ato naturala nearmakes approachfrom that which

to the case of mere percolation,down'byimperceptible gradations
use andlandowner, in the reasonable improve-whileto eachgiving

ofreasonable modifications theland, to makethement of his right
land. Inhis thisdeterminingin andof water uponflow such

case would of course beof thecircumstancesall thequestion
tlienature and ofimportancethem theconsidered; and among

made, of the interferencethe extentto boimprovements sought
land-done to the otherofwater, the amount injurythe andwith

andof suchwith the value improvements,asowners compared
not beenor could have reasonablycouldwhetheralso such injury

foreseen.”
294, held that the reason­64 N. H. it isIn v.Rindge Sargent,

the fiov of surfacewhich obstructsof landableness of a use
the ofinterestsits uponwater it determined by operationover is

“ notwhich doesit. A use is reasonableall affectedparties by
In theofthe others. determiningunreasonably prejudice rights

the inter­reasonableness, of the use uponthe effectofquestion
one, thederived from it injuryof the- benefits byests both parties,

eitherthe circumstancesother, and all affectingcaused it to theby
Addison, 34See, also, v.them, Roweareof to be considered.”

585;580, 584, FlandersWaldron, H.306; 44 N.N. H. v.Hayes
ante,Railroad, 114.;Franklin, 168­ Priest v. p.70 H.v. N.
in control oftheownersIf the ofcorrelative adjoiningrights

ofdefined, to thewater, jurisprudenceissurface thus peculiaras
based575, the involved isprinciplestate Tortsthis note),(Cool.

the oper-than attends practicala broader ofupon' justiceground
noted, and is recog-views aboveation of either of the extreme

in in othernized as an element cases jurisdictions,essential many
in such casesTheas has been shown. question presentedalready

be con-doubtlessIt wouldnot as of fact.is so much one of law
a stereotypedbe answered citingvenient if it could always by

of allBut the situation adjoiningdefinition of aslegal right.
attend-same, and the circumstancesowners of land is not the as

are infi-of surface waterthe use in of the flowof land viewing
thevarious, to attain substantial justice bythe failurenitely

notdoes recog-enforcement in all of a rule of law whichcases
isThe resultnotnize these differences is surprising.important

in a caseofthat the use giventhe of the reasonablenessquestion
the attendantof under allmust be factdetermined as a question

circumstances.
It of is presented byis to be noted no evidencethat question
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thatease. The bill the defendantsthe haveallegesreserved
their land thean embankment onthrown adjoining highway,up

to back and tothe water flow thegreatly injurewhich causes high-
thethat is an unreasonable use defendantsand tins ofbyway,

the bill aland. It clear that states sufficient fortheir is ground
relief, and that the demurrer was overruled.properlyequitable

toentitled the form of relief inThe bemayplaintiff suggested
If the defendants’ use of landof the bill. their is-the prayer

circumstances,under all the relieffound to be unreasonable such
to be under the andas shall billappear equitablewill be granted

the evidence.the facts disclosed by
is athat the does not itplaintiffThe fact municipality prevent

to inbill. It is bound thethe akeepfrom highwaymaintaining
. thatof and for it has the exclusivepurposerepair,stateproper

ait. It is therefore coterminous with thecontrol of proprietor
relief,and entitled to the same withis reference todefendants

water, anthat individual owner would be. Eaton v.surface
Gray530;504, 601,Railroad, Worcester,51 N. FlaggH. v. 13

603.
overruled.Bxc&ption

All concurred.

Merrimack,
29, 1901.Dec.

& Co. a. v.Loan TrustAmerican General Electric&
a.Co. &

powerlight company, organizedand generalAn electric under the law and
public highwaysmaking granted byuse oí under licenses cityandtown

officers,may mortgage property secondaryits and securityfranchises as for
indebtedness, special legislature.its the assent of-without the

Equity, to theBill in restrain General Electric aCompany,
thecreditor of Concord Electricjudgment Company, from com-

a on of the latterlevypleting property company, tomortgaged
and Trustthe American Loan FactsCompany. agreed.

The ElectricConcord aisCompany corporation, formed May
29, 1901, under the law.general Its articles of association state

“the of its formation as Thefollows: forobjects whichobjects this-
is established are to from thecorporation acquire(1) purchasers-

of all the and ofproperty, rights, franchises Concord Land and
Water Power tmderCompany foreclosure sale held at Concord,.


