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1898, 177,kind. Laws cc.of thisauthorityinto themintroducing
their brief that ofdefendants193, uponis said the301. It by

1887,the sincelegislaturecharters bygrantedspecialninety-eight
water,railway, aqueduct, telephone,electricto electric light,gas,

to mort­have contained authorityand companies, eightytelegraph
and franchises. Thisor propertyproperty,the corporation’sgage

the existence of ato pub­all provetends very stronglylegislation
—corporationsin this state which allows gttasi-publiclic policy

— to incur debts andsame freedomtheeven railroad corporations
thatfranchises therefor is possessed byandtheir propertypledge

theWhatever publicand natural persons.byother corporations
noin doubt is enter­to other corporations,be respectpolicy may

formedand corporations,allows electric powertained that it light
foruse of publiclaw and highwaysunder the makinggeneral

selectmen, to alienate orunderwires licenses granted bystringing
franchises.and secondary Accordinglytheir propertymortgage

has to mort­powerCompanythat the Concord Electricit is held
other similar viewsIn statesand franchises.its propertygage

Co., 43GasDetroit v.under similar conditions.takenhave been
;594; Co., 136­ v.v. 95 Tenn. GasHaysHunt GaslightMich.

Co., 87.330; 157 Mass.Co., Heating29 Evans v.Ohio St.Light

Gase discharged.
All concurred.

Belknap,
7, 1902.Jan.

Belknap County & a.v.Smith

hearing high-comitycomity in aA for ofis not liable the fees commissioners
judg-way petition by finalcourt and dismissed beforereferred to them the

agreement partiesby of inment the intorest.
highway by agreement judg-proceeding finala dismissed beforeWhere is

ment, to thethe are not for of the commissioners whomtowns liable fees
referred, inpetition according apportionment theirto of the costswas an

report.
they requestedIn such the forcase the are liable if services whichtowns

;compensation by for theis in an the commissionersdemanded and action
fees,recovery general estab-of their a for theverdict defendant towns

requestlishes the fact that such not made.was

Equity, Laconia,Bill in the ofcounty, cityagainst Belknap
Belmont,and asthe of Gilford to recover for servicestowns and
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in acommissioner to acounty petition out new roadhearing lay
Gilford, Gilmanton,in the towns of and Belmont and in the city

Laconia,of and to a civilmoney paidfor Heard beforeengineer.
J., term,and transferredYoung, 1901,from the of theMay
court.superior

term, 1899, court,At the of theMay supreme the waspetition
Foss,referred the Oscarto and Orrin D.plaintiff, Huse as the

commissioners of- the who a atmade thecounty, Novemberreport
term that the built,that thepublic road should begood required
and their bills for services andapportioned between theexpenses
towns of and andGilford Belmont the of Laconia.city Judg-
ment ordered onwas this but it was ascer-report; subsequently
tained that Oscar a in Laconia,Foss was the oftaxpayer andcity

the andupon motion vacated thewas referredjudgment petition
to a new board of commissioners. the wasSubsequently petition
dismissed interest,of all the inby butagreement parties pro-no
vision forwas made the Thecommissioners. commission-paying

did,ers acted in faith in all andthey Smith and aregood Huse
not in fault for not that Foss a in Liirwasdiscovering taxpayer
conia.

It was ordered that billthe be dismissed as to the towns of Gil-
ford and Laconia,Belmont and the of and the ex-city plaintiff

; that thecepted the for hiscounty pay plaintiff services and per-
sonal but not theexpenses to the(legal fees), money paid engineer,
and the The also the rul-county excepted. toplaintiff excepted

that he could not recover from of the theing any defendants
themoney paid engineer.

Shannon,Pdwin H. thefor plaintiff.

J). solicitor,William forVeazey, Belknap county.

Prastus Owen,Jewell and Laconia, Gilford,P. S.Augustus for
and Belmont.

Paksons, J. for thePayment services of commission-county
iners the of thebusiness confidedto them and in mat-county pauper

S.,is 27, 20;ters made from the P. o. s. Lawscounty treasury.
1897, 87,o. s. S., 69,1. The statute c. s. theirprescribes(P. 17)
fees for service but asupon petitions,road contains no toprovision

orhow whom the fees are to be In con-by prescribed paid. the
court,sideration of referred to thepetitions them thehighway by

commissioners act not as executive officers of the but ascounty,
—a tribunal ofspecial the of the state.part judicial machinery

1659,The 1855,statute which the officewas created a.by (Laws
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that roadthe same compensationthis servicethem fors. 37) gave
The roadinhad, way.samethen thepayablecommissioners

commission­commissioners, countysuperseded bywho were thus
created, previously appointedof committeestook the placewheners

the same service. Lawstoin each ease performthe courtby
52,1829, 9,ss. 12.7; c.506; 1830, c. Laws1840, c. Laws

bodies thisthe several performingAs to their compensation,
“committees,” commissioners,” or“roadwhether calledduty,

“ auditors, masters,referees,commissioners,” likestandcounty
inand like employedother agenciesto make partition,committees

the re­partiesare to be byThey paidadministration.judicial
has been madeunless statutory provisiontheir servicesquesting

The expensetheremuneration from public treasury.for their
the court isin the action before partin theirinvolved employment

fees,theEither payof the party mayof the costs proceeding.
successful, in provision, mayif the absence of contraryand

Hoit v. Bab­taxable costs.as of hisrecover the amount paid part
399, 402;19 H.260; N.cock,17 N. H. Petition Barrington,of

Court, 89,7173, 74; Nos. and28 N. H. Rules ofGrafton,Currier v.
is594, in which the countyH. 598. The cases charge­56 N. only
out are:of the costs of layingwith the whole or partable any
S., 71,c.in townthe is laid overland not anyWhen (P.highway(1)

andwhen, coststhat the ofs. on the payment damagesground2); (2)
would be bur­out, and theorof altering making, highwaylaying

notice,court, and hear­town, the upondensome to petition,any
thea one half to be by county.orders not- paidpart exceedinging,

in theS., 71, case high­c. s. 3. TheseP. provisions apply only
thelaid, of expenseand do not authorize the impositionisway

Currier v.the county.of unsuccessfulhearing petitions upon
73, peti­28 H. 74. In the of an unsuccessfulGrafton, N. case

“ oftion, the event everyrule that costs shall followthe general
229,S., c. s. As said byaction or applies. Judgepetition” (P. 1)

“ re­in the towns shouldBell the case last cited: It is thatjust
an appliesto which have been bycover the costs they subjected
betribunal totion which has been decided the ground­by proper

in thatisless. It is not that the county chargeablesuggested
which wouldcase, in the statutesnor do we perceive anything

the chestcountythat idea. It would leavecountenance togive
the costs ofif to paytoo the were boundopenwidely county

founded,ill and whateverwhether well orsuchevery petition,
the be.”result might

theIn in thisthe case for which fees are claimed proceeding,
the com-road heardwas not laid. the was byAlthough petition

andthem, roadout themissioners and a filedreport by laying
townsthe severalthe of the betweenapportioning- expense hearing
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nevertheless, inafter the theof thereportcoming peti­•defending,
andtheir theabandoned case was dismissed. Thepetitiontioners

action has no the effect of thefor such bearing uponreason report.
of an order of theabsence judgment reportIn the upon according

terms, ifthe evenreport,to its establishedlegally unimpeachable,
as to the ofeither or thequestion public urgencynothing, equit­

“ofof the costs theable division Facts are notproceeding.
referees,the of asbyestablished triersfindings actingjudges

fact, of athe verdict but a onbyof or jury, by judgment
R.,or verdict.” Petition M. &the M. R.report, finding, of

570, 576; Carroll, 262, 264;Hunter v.68 N. H. 67 N. H.
Moore, 111,63 H. 113.v. N. TheClough judgment dismissing

road,did thethe not out but denied thepetition lay application
laid,if hadtherefor. Even the been nohighway ground appears

which, statute,under the of theany part of theupon expense lay­
could be the Theout roadimposed upon county. was noting

town,innot and theover land could notany becounty charged
of the thewith that theany portion expense upon ground expense

to town notice,would be too burdensome any uponexcept petition,
as in the statute.providedand No such hashearing, proceeding

andbeen had or is not maintainableattempted, necessarily except
thea out road. Noupon judgment laying authority foundbeing

of of thefor the inpart incurred theimposition any expenses
theto the road theattempt lay' upon county treasury, exception

taken the the order madeto must be sustained.countyby
aside,After the of the commissioners setwasreport the case

had;final ifstood as to as no had been ajudgment newhearing
which,the ofwas wellnecessary, expense as as of the onehearing

had,which had been costs of the Howard v.being proceeding.
Colchester, 24 Vt. 644. Instead of with aproceeding hearing

tribunal, thebefore a petitioners elected to becomequalified non-
suit. The defendant towns were therefore costs,entitled to in

anthe of to theabsence Currier v.agreement contrary. Grafton,
28 H. If hadN. 73. the towns the offeesvoluntarily paid legal

commissioners,the anunless restrained ofby order the court'lim-
dismissal,costs or the terms of the agreement ofiting no reason

havecould not recovered the sumsappears they aswhy costs.paid
If inthere is the of inBellanything language Judge Hampstead’s
Petition, 241, 245,N. view,20 H. wouldwhich tend to a contrary
the the same in Currierby v.subsequent ruling judge Grafton,

73,28 N. H. above that the towns shouldquoted, recover the
costs to which have been athey subjected by groundless applica-
tion, that inshows what Wassaid the case of a successful applica-
tion a for the of atown discontinuanceby was not under-highway
stood to to an unsuccessful toapply petition out one.lay
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what was said can be sustained under theWhether fully present
discontinue,statutes, in of a tothe case is not now inproceeding

question.
rendered inThe the service faith andplaintiff, having good

fault,in entitled to theno is recover whichcompensationbeing
— —declares reasonable his fees of thethe statute legal parties

service,the no fault of thehis ser­requesting although through
no avail to one. Davis v. Bradford,vice was of 58 N.any H.

;29 Hazard,476­: Groodallv. N. H. 48 Potter v. 11 AllenCooley,
187, 192. The therefore can ofrecover the ifplaintiff towns

services,in fact his or as matter of law from theirrequestedthey
the are torelation to be considered as so. Thehearing doing
Didis: the to hear thequestion they employ plaintiff case? The

not,verdict establishes that did in fact. finalThethey ofliability
the towns for of the costs of theany portion dependsproceeding

S., 71,c.either the out of the road s. or anupon laying (P. 2),
of the betweencosts theapportionment the commis­parties by

S., 69,e. s.sioners while the several of the(P. 16); liability
defendant betweentowns themselves depends theupon apportion­
ment of the between them made the sameexpense tribunal.by

69,S.,P. c. s. 14. the commissioners to doAlthough attempted
all these has been because nothings, nothing accomplished judg­
ment renderedhas been the theupon report establishing justice
and of their Inconclusions. a common-lawverity submission to
arbitration, where no is made as to theprovision arbitrator’s
fees, both are understood as theparties services ofrequesting

and tothe arbitrator be bound to theequally there­payment
577, 578;for. Morse Arb. Russell 282,v. 147Page, Mass. 284.

inference, however,Such cannot be made as matter of law from a
this,submission such as or from thestatutory assent of the

defendant towns to the dismissal of the Thepetition. towns were
actors;not the preventcould do couldthey the referencenothing

of the or the abandonment of it.petition were notThey legally
liable until the obtainedpetitioners them.judgment against

circumstances,Under the the towns are not to be re­necessarily
as the the services of thegarded parties andrequesting plaintiff

Babcock,liable therefor him. Hoit 260;to v.legally 17 N. H.
Hazard, 187, ;Potter 11v. Allen 193­ Butman Abbot,v. 2 Green

361, 362. Such seems beto the reason of the 89th Rule of Court
cited,above which allows the to taxpetitioners as costs against

clerk,the and towns fees thecounty sheriff,theagainst paid and
the commissioners. The are here,notpetitioners andparties
would not be bound a conclusion that are liable. farby Sothey

concerned,as this case is the conclusion is that the defendant
aretowns not liable because the facts to createstatutory necessary
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established.;such have not been and itliability legally cannot be
law,inferred of the court,as matter verdict of the trialagainst

that the services. Thethey plaintiff’s as torequested question
the isfees rendered immaterial thissurveyor’s conclusion. Noby

made thehas been as to form ofquestion the proceeding.
The taken the ofexception is sustained.by county Belknap

The of the to theexception plaintiff of the towns isdischarge
overruled, the towhile the refusal to allow theexception survey-
or’s bill is not considered. The order is

Bill dismissed.
All concurred.

Belknap,
7,Jan. 1902.

Belknap County.v.Locke

support prisonersA has not to jailfurnished confined inwho the ofsheriff
process, account,county expensehis criminal noron incurred on that is

compensationnot entitled to therefor.
compensation 20, 287,is chapterThe to which a entitled sectionsheriff under

Statutes, solely prisonersof the Public relates to the board' of inconfined
jail process, support county chargeable.noton civil for the iswhose

prisonersreceiving discharging performedWhere of andthe duties have been
by expressdeputy jailer, authoritya andwith the assent under the of the
sheriff, county statutorycannot ofthe latter recover the the fees therefor.

Assumpsit, for the board inof confined theprisoners forjail,
1898, 1900, 1901,the and and the feesyears statutory for receiv-

term, 1901,and them. Trial at the theing discharging May of
J.,beforecourt who orderedsuperior Young, for thejudgment

defendants, and the plaintiff excepted.
timethe mentioned the thewas sheriffDuring plaintiff of the

and he of thethecounty, appointed superintendent farmcounty
as the The is one of the atjailer. the farm.deputy jail buildings
The themade a trade with commissionersdeputy county whichby
his the farmas of should include allpay hissuperintendent

the for his fees Theascharges county jailer.against plaintiff
was not a to this and did to it.trade not assentparty The pris-
oners were boarded the without tocounty theby expense sheriff.
There in with theis no connection and indwelling-house jail,

1900,December, the theasked commissioners toplaintiff provide
a that he could take of theplace so charge Upon these factsjail.
he claimed that he was entitled to therecover difference between


