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heard,to be before the rendition ofand an anynotice opportunity
him. Brown v. 22order, or decree Sceggell,againstjudgment,

Towle, 58, 61;548, 552; 48 N. H. CahoonEast v.KingstonN. H.
Coe, 556,57 N. H.v. 597.

in in thewhich theDoubtless there are cases legislature, legiti-
authorize the destruction ofmaymate use of the power,police

owner,notice to thecertain kinds of without previousproperty
in ofhim a as the caseand without hearing, pullinggranting

S.,to the of adown prevent spreading conflagrationbuildings (P.
from115,c. and other familiar but this is so onlys. examples;9)

in like the whereand affords no defence cases present,necessity,
andexamination of the animalthe statute itself requires judicial

to itsfor use as conditionsa of its disability precedentfinding
lawful killing.

is maintainable.The the actiondefendants’ justification failing,

Case discharged.
All concurred.

Merrimack,
4, 1902.Feb.

& &a., Ex'rs,Carr v. St. Paul’s Parish a.

jurisdiction in aof the court to the administration of trust isThe advise
ordinarily necessary protectionnot exercised unless the is for theadvice

of the trustees.
providing expendeda that shallUnder will the income of the residue be for

purposes,charitable and noteducational the executors are authorized to
possessiontake into their as trustees the estate incumbered claimswith

apply liquidationand inthe income thereof of debts.

Petition, will,of a and for andfor the construction advice
direction a fund. fromas to the of trust Transferreddisposition

term, 1901, Stone,the October the court J.of superior by
The named in ELare the executors the will of Johnplaintiffs

Pearson, inwhich are also trust.under they residuary legatees
After for the of debts and funeralprovisions payment charges by
the and the willexecutors for pecuniary providessundry legacies,

“in the : I allseventh item as follows and devisebequeath,give,
rest, residue,the remainder of of descriptionand estatemy every

to the suc-trustees hereinafter named and theirplaintiffs][the
cessors in trust forever.”

“The of the St.material trust are: to toprovisions pay(4)
Concord,Parish,Paul’s in the sum dollarssaid of four hundred
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in semi-annual of two"annually, hundredpayments each,dollars
.at statedsuch times as said trustees determine.my may

“ To to the trustees of thepay at(7) Ando,ver, inacademy said
■ now known as Proctorcounty, the sum of twoAcademy, hundred
■dollars so as saidannually, shalllong academy continue in said
Andover.

“ in discretion,To sums,their in suchexpend, times,at such(8)
inand mannersuch as advisable,seem to themmay the incomeof
said estate after themy of allremaining payment thereoncharges

■ will,andcreated under andby this all other legitimate charges
estate,said for the.against my of the andpoor inbenefit destitute

said state of New and forHampshire, charitable and educational
therein.”purposes

“A codicil to the will inis part as follows: I direct trusteesmy
in.named willsaid to hold intact whatever stock I have atmay my

■deceasein the Concord & RailroadMontreal socorporation, long
in.as their it be done withoutjudgment may or toinjury prejudice

estate; but it is not intention.my to limit inmy wise theany
them inconferred relation•authority upon to undermy property

items nine and ten of said will.” Under themy ninth item of
executors,the will the and under the tenth trustees,item the are

to sell andpower the estate or.given convey of it atany part
or sale. The samepublic private codicil asubstitutes for direc-

tion contained in the third of the seventh item ofparagraph the
“will the and Home,I to thefollowing: bequeath agive Orphans’

•charitable institution located at in Concord,Millville said the
income of one hundred and of thefifty shares Concord & Montreal

named,Railroad stock above to be in sums semi-annu-paid equal
at such determine;stated times as•■ally, trustees . .my . andmay

in case trustees sell or ofmy said &dispose Montreal Rail-Concord
road stock under codicil,the of willthis and thenprovisions said

Plome,■trusteesshall saidover to aspay above theprovided,
income of the of the saleproceeds of said one hundred and fifty
shares thereof.”

The estate owes adebts of considerable amount incurred both
before and since the testator’s death. This indebtedness cannot
he without apaid sale of a of the Concord & Montrealportion

“Railroad stock. The eleventh item of the will In atis: case
time it become:any for executors or trusteesmay tonecessary my

a loanprocure estate,of to the interests of said trustmoney protect
I them to do so.”hereby fully empower

The the andplaintiffs advice direction of the courtrequest upon
the points:following

1. At what date should the semi-annual to St. Paul’spayments
Parish and to the trustees of Proctor Academy begin?
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ofthe income thethe oftime should payment2. whatAt
to the HomeRailroad stock Orphans’ begin?Montreal&Concord

trustees, both,or the to liqui-or rightthe executors3. Have
death, or sub-at date of Pearson’stheexistingdate indebtedness

estate, fromthe thesettle claimsto againstcreatedsequently
trustees, the bestincome, if, in the of thejudgmentaccruing

subserved; or must thefund will be therebythe trustofinterests
with the avails ofindebtednesstrustees suchliquidateorexecutors

estate,the even suchthe of thoughor ofa sale sales property
sacrifice,to made at a thuswould or have beor sales mightsale

fund ?amount of the trustthediminishing

Hollis, andFrink, Foster, F.John H. Mitchell HenryS. ft
Stone, for the plaintiffs.George W.

anEastman, enteredHchoin appearance.G. attorney-general,

Fellows,for ProctorW. Academy.Joseph

Niles, for Paul’s Parish theEdward O. St. and Home.Orphans’

Parsons, J. The of the theexercise of court tojurisdiction
in administration a trust matter ofthe of is discretion. Itadvise

of oflimited to doubt or claims where thequestionsis conflicting’
trustees,theis for of the who “arenecessary protectionadvice

to risk inincur the or distributionrequirednot management
167,fund.” Nashua, ;62 N. H.Greeleythe trust v. 168­of

348;Cordis, 341, Mason,5v. v. 32GrayTreadwell Conn.Crosby
482.

asThe first two to the time when certain arequestions, legacies
are not matters of doubt or of to which theconflict aspayable,

the can be beof court If theredirection properly required. any
(Strattonas when are v.to Strat­generallydoubt legacies payable

587;582, 332;331,H.ton, Doten,H. Doten v. 66 N. Til­68 N. ­
377, 384;60 H. N. H. 191,ton N. Rice 56Society, Society,v. v.

196; Woodward, 391, 393,v. 41 N. H. theLoring plaintiffs394),­
in Itnot the court case. does notdo need thisprotection by appear

or the makes claimthat adverseany attorney-generallegatee any
taken the whothe view or that all are orplaintiffs, personsto by

interested are not satisfied with the extentcould be ofentirely'
as laid down the intheir counselplaintiffs’legal rights by argu­

circumstances, inment. In these and view of the broad discretion
the in the of the•conferred trustees distribution income ofupon

fund charitable and educational thethe for howpurposes, question
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much the will church,directs to beexpressly to the thegiven or-
school,or theasylum, is academic and of nophan practical impor-

tance.
which,The course if thepermissible, plaintiffs desire to pursue:

the inasupon question, is to takeremaining explained argument,
into their aspossession trustees the estate incumbered claims ex-by

at the created,death of the testator and since andisting theby
diversion of a of the income fromportion the purposes designated

andthe testator its to theby application charges existing against
the estate to the intrust fund theirthereby hands.augment

The reasons this course should be thaturged why areadopted
the of,estate not otherwise aside from the Concord &disposed

stock,Montreal is not meetsufficient to all the ex-legal charges
it, them,and thatagainst toisting consequently if nowsatisfy

somepaid, sold,of that stock must beportion whereas the firstby
codicil the trustees are todirected hold intact whatever instock
this railroad the testator had at his decease inso as theirlong judg-
ment it be estate;done without or themight toinjury prejudice

that,and in trustees,the of the the coursejudgment by suggested
the best ofinterests the fund will be subserved. Two proposi-
tions are conclusive the of theauthority toagainst plaintiffs pur-
sue the course proposed.

executors,1. As are directed the first of willthey by clause the
to the the funeraldebts of the estate and Thispay just charges.
would be their if theduty will contained no such forprovision;
it is estate,out of theonly residue of the after the satisfaction of
the it, S.,that can be taken. P.legal charges against legacies

189,o. s. 17. The trust fund thecreated seventh ofby clause
”“the will rest, residue,is of all the and remainder of estatemy

after the ofsatisfaction the which asprior provisions, embrace
stated the of debts andpayment sundry Aspecuniary legacies.
trustees, the hold such theplaintiffs of estate as remains afteronly
the trusteed,it are As nolegal against paid. havecharges they

estate;concern with the administration of the their relatesduty
—to the trustonly fund remains andwhat comes to their hands

under the trust clause due administration. That the sameupon
arepersons both executors of the estate and trustees the resid-of

fund notuary does the duties of the ortwocommingle positions,
confer them in either thanupon wouldcapacity greater authority
be if the heldpossessed were differentrespective positions by per-
sons. The distinction between the in wastwo which itcapacities
intended the should hold the estate isplaintiffs plainly recog-

seven, one,nized in the will. In item the executorsparagraph
are directed fundto the therein until thepay annuity provided

trustees; andwhich it is to the theupon comes hands ofcharged
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of conferred the execu-uponninth item the salepowertheby
itembythan that to the ten.less trusteestors is extensive given

fundof the the reten-by2. Between an trustaugmentation
investment, its likeincome and its andtion of a of theportion

the ofthe income to paymentthe ofby applicationenlargement
noismeet the is there distinctioncapitaldebts to which pledged,

in fund increased thefact. In case the would be bylaw or either
income, Such use ofof the of theretention instead expenditure

a ofbe violationthe income it been determined wouldhas already
income, which tothe to the was saidcommandimperative expend

Carr, 463,70 H.be and N.understood.” v.Haynes“plain easily
478, 479.

of suf-No have been advanced the plaintiffsnew arguments by
Theto the reached.ficient overturn conclusion previouslyweight

is, in the directionmain thatupon which reliance is placedground
“ Ias stock mayto intact it is whateverthis stock describedkeep

” testatorin the The mayhave at decease railroad named.my
es-hisbeen to of claims againsthave ill-advised as the extent the
bewhich wouldtate, and all thenot have foreseenmay expenses

administration, have sup-incurred in its and hence maynecessarily
in becomethat all of railroadhis stock this wouldposed naturally

be, is thatthe trust it apparentof estate. thispart However may
ad-case; ishe not certain the directionwas this would be the for

trustees, ex-the in and isdressed to plaintiffs their ascapacity
con-of saledeclared limitnot to be intended to thepressly power

of the will.ferred them clauseas the ninthupon executors by
andthe to sellWhile the aretenth clause trusteesby powergiven

same, noestate,the powerand to and reinvest theinvestconvey
of the executors.reinvestment foror of sale that is givenpurpose

author-occasion for whichThe for a sale executors andonly theby
ad-forisity would be to obtain necessary properthe fundsgiven

not limited byministration. wasThe declaration thisthat power
isthe railroad stockdirection to thisthe trustees intactto keep
ofathat that saleevidence the testator considered the possibility

it due performance'the in theexecutorsby necessarybecomemight
suchof totheir relates onlyadministrative The directionduty.

thea ofof the Concord & Montreal becomes partstock as actually
fund. tonecessary protect,trust The to ifborrowpower money

andexecutorsthe interests of theestate,the trust both togiven
trustees,to to expendthe commanddoes not therevoke imperative

Idsincome,the intendedor testatorlead to the conclusion that the
estate should not be settled to law.according

itthatinferenceincontained the will authorizes theNothing
the es-intended ofwas the executors should the settlementdelay

absence of anytate for the of fund. Thethe trustaugmentation
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thatexpress the estateprovision should be held until all claims
or could be from thecharges paid income is evidence that the tes­
tator did not intend such In thedelay. absence of such expressed
.intention, the law does not authorize such course. It is not
claimed that a sale of so much of the estate as bemay necessary
•cannot now be made. Thefairly of thequestion of the ex­duty

sacrifice,ecutors to sell at a or of their toauthority a saledelay
for a reasonable time in the ofexpectation thethereby obtaining
fair value of the is notproperty, andpresented need not be consid­
ered until raised the facts.by Kenison,v.Grafney 64 N. 354,H.
357. Neither is the determination of this materialquestion to the
•conclusionthat the income of the trust fund cannot be toapplied
the of theextinguishment thecharges against estate. The plain­
tiffs are therefore advised to estate,administer the settle their ac­
count executors,as and to proceed as trustees as di­heretofore

Carr,rected. 70 463,v. N. H.Haynes 484.
Case discharged.

All concurred.

.Hillsborough,
4,Feb. 1902.

Bresnehan v. Gove.

which,general finding dependent.A uponof a referee is the determination of
an issue of appearsfact not reportedwill be set aside unless it from the
facts that oppositereasonable men could not differ as to an conclusion.

'The fact that negligencethe defendant in an action for atwas the oftime the
driving ratq speedaccident an competentat uponunlawful of is evidence

care,question conclusive;the generalof his but not and a verdict in his
equivalent specific findingis illegal speedfavor to a that the was not the

proximate plaintiff’s injury.cause of the

Case, friend,a minor his nextby by for negligently adriving
team and him on Manchester,street inrunning upon Spruce Jan-

14, 1896. referee,Facts foundnary a whoseby upon report judg-
ment was ordered the 1901,for defendant at term,the ofMay the

Pihe, J.,courtsuperior by to thesubject plaintiff’s exception.
At the time of his the wasinjury about elevenplaintiff years

■old,and of and TTissizeordinary for one of thatintelligence age.
home was at the southeast corner of the intersection of Lincoln
.■street,which south,runs north and street,with whichSpruce runs
•east and west. When there was street wasgood sleighing Spruce

ansed as under thespeed-way, regulations by authorities.city
The knew this streetplaintiff was used for and had beenspeeding,


