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trial, as, instance,for tbeof tbeissue tbe coursedeveloped during
43Jenks v.of new theirissue a sincepromise discharge. Opp,

; not dis­Harrison,Oatis 535. The doesInd. 108­ v. 60 Ga. case
were, if there were or whatany, replyclose what the pleadings

inthe made to of a bankruptcy.theplaintiff dischargeplea
matter ofhold as aUnder these circumstances the court cannot

offered.that there in of the evidencelaw was error the exclusion
S., 224,c.P. s. 16.

overruled.Exception
All concurred.

Strafford,
7,March 1902.

Berry a.a., Trustees, v.Brown &&

trust, taxes, insurance,expenses asin administration of a suchtheCurrent
appearsrepairs, paid gross such toincomeshould be out of the whenand

testator; payments of the ser-on accountof the butbeen the intenthave
charge upongeneral theexpenses aof constituteand the trusteesvices

estate.whole
competent thatapparent of all the evidencefrom a considerationit isWhen

supportbequest providing children and the educa-in for of thea trust the
hisgrandchildren income of estateout of the netof the testatortion of the

specific, the trustees arethanto be demonstrative ratherintendedwas
designated fundpurposesexpend principal if thefor suchto theauthorized

proveshall insufficient.
ofspecifically providing educationbequest in for the liberaltrustUnder a

moneytestator, payment as areto suchgrandchildren and the ofof the
maytwenty-one years age and necessitiesof their wantsover whenever

expendituresnecessary forit, authorityrequire of to makethe the trustees
period of theirto theis not limitedof the beneficiariesthe education

minority.
grandchil-inprovidesbequest shall vestin trust that the remainderaWhere

twenty-one years, and itage wasyoungest ofat thedren the arriveswhen
frompreventpurpose to the beneficiariesof the testatorthe undoubted

they comeshouldincumbering, squanderingselling, their shares beforeor
paymentsthem, safelypossession cannot maketrusteesof theinto absolute

ad-charge as angeneral sameany grandchild and thefrom the estateto
vancement, share.his final distributivefor out ofto be accounted

occupa-andis to the usethat a son of the testator havea directswillWhere
mayhim,”expense trusteespremises all to the“free oftion of certain

required torepairs as aregeneral and additionsfund suchmake from the
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beneficiaryreasonablybuildingsrender the suitable for the use of the and
family, provided premises therebyshallhis the value of the not made tobe

specified privilegeof aexceed cost new residence which he has the tothe
elect.

Equity, instructions,in for theBill the willtrustees underby
found,Hiram Barker. Facts caseof and transferred from the

1901,term, court, Wallace,of the C. J.September superior by
1887,Hiram in the bulkBarker died of his byleaving property

ofthe clause his will to trustees for certainresiduary purposes.
The are the Thepresent trustees. are some ofplaintiffs following

forthe which the was devised in trust:purposes property
To of the ofFirst. out net income the estate histopay daugh-

ter, $2,000 life,Clara B. the sum of inherBerry, annually, during
ifmightsums and at such times as thatsuch she andrequest;

not andsum should be sufficientfor her comfortableample support
and suitable manner of suchto additional sums asliving, pay

in sufficient,the ofbest the trustees bemight judgment just,
and forproper purposes.such

son,outSecond. To of the net ofincome the estate to hispay
Barker,H. $1,000 life,Hiram the sum of forInsannually during

himself, children;and wife,the reasonable of andproper support
if mand that sum the best ofshould the trusteesjudgment prove

insufficient, then shouldit be increased to such an amount as
in their be sufficient theshould foropinion purpose.

TMrd. To furMsh out of the income ofnet the estate means
the testator,for education of the of the homeat orgrandcMldren

abroad, at ofinstitutionsproper learning.
Fourth. After each should arrive at the ofgrandchild age

oftwenty-one to out the estate such further sumsyears, pay for
wants andtheir necessities as be in the ofmight necessary opmion

trustees.the
Fifth. To Hiram life,H. to havepermit his free ofduring

rent, the use and of the himoccupation atpremises occupied by
testator,decease of and inthe the to all sokeep repair buildmgs

at of estate,the the the desireoccupied of theexpense testator as
inforth the willset that Hiram H. should usehave the andbeing

of the free of all Mm.occupation topremises expense
willThe further that the estate should to theprovided belong

when the should atabsolutely arrive thegrandcMldren youngest
of shouldage firsttwenty-one years, provided' suitablethey give

for the of the to B.security annuity Clara and for thepayment
Hiramsufficient H. his life.support of during

1882,In executed,when the willSeptember, was the testator
$475,733.97.had hewMch estimated at Inproperty August,
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executed, hewere his1886, codicils aspropertywhen regarded
$40,000.had an of$616,825.44, and annual income aboutworth

November, 1891, thewhen estate was turned over to theIn
executors, an its tothe showed valuation beinventorytrustees by

1, 1900,$614,214.32, December when the trusteespresent qual-
theified, $240,894.02,showed estate to be worththeir inventory

$98,312.97 from which no incomeis is receivedpropertyof which
of real For themostlyand which consists western estate. year

$7,615.-1, 1901, the income of the estate wasMarch grossending
; the same for the24 and the expenditures during period manage-

estate, trustees,ofexclusive the of the werement of the services
as follows:

$1,408.53Repairs
6,952.84Taxes

. 771,26Incidental expenses
Insurance 283.13

$9,415.76

As the in income,are of theexpenditures excess there isgross
H.,no net out of toincome which Clara and Hiram andpayments

offor the education the made inbe accordancegrandchildren, may
the terms ofwith the will.

H.,Clara nohas children. The children of Hiram who consti-
testator,all the the B.,tute of are:living grandchildren Charles

23, 1874, married,Marchbom is is as a clerk in Newemployed
andYork has andCity, wants necessitiespresent which require

to him T.,the ofpayment further sums of Will bornmoney;
16, 1877,November is a student E.,at Yale HiramUniversity;

7, 1878,Decemberbom foris at Exeterpreparing college Phillips
H,Louis 29, 1886,bomAcademy; F.,October and Eda born

5,1890, father,March reside theirwith attend inschool Farming-
ton, and desire to continue their ateducation proper institutions
of elsewhere.learning

In the trustees,ofjudgment the Clara should forreceive her
comfortable and $2,000not lessproper support than annually;
Hiram H. should for thereceive and reasonableproper ofsupport
himself, wife, and $4,000children not thanless annually; the

wants and thanpresent ofnecessities Charles B. not lessrequire
$1,000 each theofannually; who attendsgrandchildren a college
or similar institution should a $1,250receive sum tonot exceed

theannually; Hiram H.dwelling-house isoccupied by not suffi-
cient or for theappropriate needs and accommodation of himself
and his asfamily, constituted,at present and repairs and additions

arethereto necessary.



Berry.v.244 Brown [71

trustees, inThe doubt as to the true construction ofbeing the-
will, ask for on the :following pointsinstructions

taxes,1. Whether should sums for insurance,they pay repairs,
trustees,incidental and servicesand ofexpenses, expenses or either

them, out the theof of or income ofprincipal the estate.gross
2-. Whether for the ofthey may pay money support Clara and

Hiram H. out of the of the estate whenever thereprincipal is not-
sufficient net income out of which to make such payments.

3. Whether for themay education of the-they pay money
more than oftwenty-one years out of thegrandchildren age prin-

of the estate whenever there is not sufficientcipal net income out-
of which to make such payments.

4. Whether themay for ofthey pay money education the-
under of out oftwenty-one thegrandchildren years age principal

of the estate whenever there is not sufficient net income out of
which make suchto payments.

5. Whether with the of aconsentthey may, or his-grandchild
make- suchto for hisguardian, payments education orgrandchild

for estate,his wants and necessities out of the of theprincipal
and anthe same as advancement to be accounted forcharge by
such out of his final distributive share.grandchild

6. Whether erect theadditions tothey may buildings occupied
alone,atHiram H. the of the estate andexpense make-'by may

andsuch betterments thereon as deemimprovements they may
.necessary­

7. Whether make to B.payments Charles out of the-they may
of the estate for his andwantsprincipal proper necessities.

Whittemore,for theArthur plaintiffs.Gr.

8. for the defendants.Hayes (of Massachusetts),Alfred
”Blodgett, 1.J.C. “the net income ofBy designating

fund from whichthe the to Mshis estate as sonyearly payments
andto be made thewere means for the education ofand daughter

the testatorhis provided, contemplatedgrandcMldren evidently
of the currentthe of theexpensesthat payment administermg

taxes, insurance,trust, andlike should come out of therepairs,
income; and the trustees are advised to act accordingly..gross

of theon account services and of the trustees-­expensesPayments
estate,thea whole and should be-­uponconstitute chargegeneral

373, ; Pet'r,Bartlett,v. 146 Mass. 377­Bridge,treated. Bridgeso
509, 522.163 Mass.

of the testator’s will H.2. The N.reading (66 435-440')
that andfor doubt his primaryleaves no room purpose-controlling
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for the and reasonable ofwas to bis chil­provide proper support
anddren and for the education of thegrandchildren, thoroug’h

“ abroad,at home or at institutions oflatter proper learning.”
these he the net income of his estateFor objects designated large

the source of and doubtless he reason­supposedas payment, (as
that it Forwould be sufficient. reasons whichably amplymight)

not there has to net income. Butdo ceased be thisappear, any
not defeat the testator’s The of thedoes purpose. great weight

evidence shows that he did not intend that his childrencompetent
be without means of or his withoutshould support, grandchildren

education, ifof for the income should fail.means reason Hisany
was that the means should be furnishedpurposeleading necessary

inhis estate event. That this cannot be executedby any purpose
intended,in the manner he affords no valid reasonparticular why

Barker,it should not be executed at all. v. 66 N. H.Edgerly
“434, 473. executed,When the be theintent cannotparticular

Ib.,intent must direct the construction.” 470. We aregeneral
“of that the of from thetherefore to out andopinion phrase, pay

estate,”ofnet income is to be construed rather ofmy by way
condition,—demonstration than how or whatrather as byshowing

means the idea of the be effectuated thantestatordominating may
it shall in In otherwhether not be othereffectuated any way.

words, we construe the for the of the testator’sprovisions support
children and for the education of his as demonstra-grandchildren

andtive not and out of the fundspecific, to beconsequently paid
out,he has if but otherwise from thepointed possible, general

-assets.
3. This is There is no rule ofansweredinquiry affirmatively.

law that the education theofrequiring stop upongrandchildren
their arrival at the of nor is there suchage twenty-one years, any
intention to be from will. the the trus-the Ongathered contrary,
tees are to to thespecificallyempowered pay money grandchildren
more than neces-of whenever their wants andtwenty-one years age

Will, 8,it.sities cl. s. 5. to be clear thatrequire It would seem
excluded,educational andwants necessities are not and especially

“in view of chil-the testator’s of his that saidexpression hope
all,dren, each and to ac-will avail themselves of the opportunity

Ib.,a education.” cl. 3.quire good
4. Further unneces-consideration of this is renderedinquiry

the answer to thesary secondby request.
5. makeWe are of that notthe trusteesopinion may safely

from the estate a with his consentpayments togeneral grandchild,
necessities,or that of his educationalfor his wants andguardian,

otherwise, be ac-and the same an advancement'toor ascharge
afor final The share ofcounted out of his distributive -share.
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does not vest until the of thegrandchild youngest grandchildren
atarrives the of v.age twenty-one Barker,years (Edgerly supra);

ifand one of them dies before the attainment of that hisage,
447, 448,take his sharerepresentatives 449, et.(Ib., andseq.)

not be bound advancement made to him.might by any Nor does-­
there to be occasion forappear any 8,advancements cl.(Will,

and, furthermore,s. it was the undoubted5); of thepurpose tes­
tator to theprevent fromgrandchildren orselling, incumbering,

their shares before should comesquandering they into their abso­
lute Barker, 447,v.possession. Edgerly 448.supra,

6. It the declared intention of the testatorbeing that his son
should be with a suitableprovided for anddwelling-house during
life, all“free of him” Codicil,toexpense 1,ss. and(Second 6),
the trustees of the that the housebeing nowopinion occupied by

“him is not sufficient or thefor needs andappropriate accommo-
“dation of himself and andhis thatfamily,” andrepairs additions

thereto are thinkwe that notnecessary,” they make-may only
estate,such from therepairs that,funds of the but ingeneral the

exercise of the broad withdiscretion which the en-testator has
them, additions,dowed also make suchthey may betterments, and

as deemimprovements to render thethey necessary rea-buildings
suitable allsonably under the circumstances for the ofoccupation

the son and his that the value of thefamily, provided, premises
shall $5,000,—not exceed the sum to which thethereby trustees

residence,are limited the will in or aby newpurchasing building
for the son at his election. Second cl. 1.Codicil,

7. The whether out of thequestion thepayments ofprincipal
estate be made to Charles B. Barker for hismay wants and neces-
sities is not a matter of doubt as to thewhich advice or direction
of the 8, and,court be cl. s.may properly required (Will, 5);
moreover, it has been butalready incidentally, consid-sufficiently,

inered the answer to the third request.
Case discharged.

All concurred.


