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Cheshire,
7,March 1902.

Marsh v. Concord Mutual Fire Insurance Co.

“policy buildingA fire insurance on a millframe and all additions thereto
adjoining communicating, occupied by pail shop,”and may-athe assured as

covering dry-house engine-housebe as aconstrued and connected with the
bridgeby constituting part plant,main astructure and amovable of the if

fairlyan languagesuch intention is policyfromcollectible the of the as
applied contract,subject-matter especiallyto the of the when there are

buildings descriptionno other to the can refer.which
incompetent prejudicialThe admission of has noevidence which effect does

settingnot furnish sufficient cause for aside a verdict.

Debt, on a the loss firepolicy toinsuring plaintiff against by
“the $1,000,amount of on frame mill and all additionsbuilding

thereto and ifadjoining communicating, including steam-pipes,
. . . andany, the aassured asoccupied by pail Factsshop.”

found, and case term, 1901,transferred from the October of the
court,superior J.by Young,

The is aplaintiff His consists of a framepail-maker. plant
mill abuilding, about twelve feet from the maindry-house build-

and aing, boiler-house about fromtwo feet the Thedry-house.
seeks toplaintiff recover infor loss fire the latterpartial by two

Thebuildings. is divided intodry-house four eachcompartments,
of which a floors,contains of undersystem the whichsteam-pipes
connect with the boiler-house. also extend from theSteam-pipes
boiler-house the to the mainthrough for heat-dry-house building
ing purposes. There is a movable or walk thebetweenbridge
main and the andbuilding the latter alsodry-house, isbuilding
connected with the boiler-house a covered walk. The build-by

described were allings the in his business ofoccupied by plaintiff
and were all the inmanufacturing pails, hebuildings occupied

connection with it. were known as hisThey commonly pail shop
or Thefactory. who wrote the was withfamiliaragent policy
the thepremises, were and the business whichway they occupied,
was carried on therein. the otherobtainedSubsequently plaintiff

”“insurance on frame in the Phoenix Insur-dry-house building
ance and inCompany; order to inthe describedidentify property
that defendants,whichpolicy, was introduced the theby plaintiff
was topermitted ask ifthe the frame mentionedwitness dry-house
therein was an addition to mill inthe frame describedbuilding
the in suitpolicy and therewith. To this the defend-connecting
ants excepted. The court found a for andverdict the plaintiff,
the defendants excepted.
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Branch,JE. for theOliver plaintiff.

JEastman,O. for the defendants.Samuel

“Walker, J. In insurance courts arepoliciesconstruing
the same arerules which othergeneral togoverned by applicable

contracts. That is to iswritten it the of the tosay, duty court
which,of inthat construction the its shalladopt policy judgment,

with the intention ofbest the which to becorrespond isparties,
instrument,from the whole the nature theascertained of property

which the of isto the to be thelanguage applied,policy purposes
used, situation,is tofor which be its and theproperty ordinarily

in it is Co.,manner which Stone v. Insurance 69usually kept.”
438, 440. The contract,N. H. of an insurance likeinterpretation

contracts,of otherthe theinterpretation intentiondepends upon
of the ascertained from Forparties evidence.legally competent

reasons, insound the administrationuniversally of'recognized jus­
tice, the which isevidence admissible the of theupon question

ofor intention the notparties does includemeaning ordinarily
is,their The toparol be determinedtestimony. point not what

do,in fact intended or to what inthey expected but fact ex­they
as their in the forpurposepressed writing presented interpretar

Hutchinson,tion. v. 54 H.Goodeno N. 159. It is not the prov­
theince of court to make for tocontracts or themparties, allow

to or theirchange, modify, byabrogate agreements parol proof
that did not intend to bindthey themselves theby terms they

to expressivechose as of their In­employ Preston v.intention.
Co., ;58surance N. H. 76­ Tasker Co., 438,v. Insurance 59 N. H.

445. Whether or not the understood that intheplaintiff policy
suit covered the boiler-house,anddry-house the must be ascer­
tained, not from intention,his recollection of his frompresent or
his correct or erroneous theof extent the atconception of policy

date,a time to its butsubsequent from the itself aspolicy applied
to the of the contract. Ifsubject-matter the fact were established
that he obtainedsubsequently insurance theupon dry-house,

that it was not covered theassuming defendant’s itby policy,
could have no more the oflegitimate issue thebearing upon par­
ties’ intention when contract,executed thethey than his present
assertion or contention itthat was included in the in suit.policy

Herbert,Nutting 120, 126;v. 35 N. Lakin,H. Alcutt v. 33 N. H.
507.

The to insurepolicy purports the plaintiff loss fireagainst by
“ millon frame and all additionsbuilding thereto andadjoining

ifcommunicating, . .including . andsteam-pipes, any, occupied
the assured as aby pail Whether in theshop.” strictest ofsense
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the andthe terms the boiler-house could be saiddry-house to be” so,additions to the ifand whetherprincipal building, they
”“were and additions to thatadjoining communicating building,

discussions of the correct ofusemay suggest technically language,
in which it is not often for theuseful court to Theindulge.

of the theof is notquestion grammatical propriety language
the court.before The for decision is: What is thequestion

inof the of theviewmeaning apparentlanguage employed pur­
of the ofthe situation and uses the andposes parties, property,

naturethe of the contract evidenced Theby policy? plaintiffthe
a manufacturer.was Ele owned one andpail twolarge building

fewsmaller ones located a feet All the were usedaway. buildings
him in business,the of hisprosecution andby manufacturing

constituted his aEach wasplant.manufacturing necessary part
”“whole,the which aof was the assuredby asoccupied pail shop

or Ehe frame mill was not used inde­manufactory. building
of the smaller and without thependently buildings, additional
it did not constitute the In view thebuildings ofpail shop.

dependent of all the inuses the ofmanufacturebuildings pails,”“the word anadditions was not ofinappropriate designation
ones;the two smaller and for the same reason the qualifying

“words and unneces­adjoining communicating,” perhapsthough
were intended suchsary, to additional build­evidently designate

as were the main in theings appurtenancesnecessary to building ”“ofmanufacture andwerepails. They communicatingadjoining
of,because to,were within a feet and nextbuildings, few thethey

mill and inbecause their common thebuilding, use business made
it that some communication shouldor connection existnecessary
between and inthem the mill If had not beenbuilding. they
common mill if, instance,use with the for hadbuilding,— they
been used for orstores the theevidence ofdwelling-houses,—

of inthese terms the bemeaning would lesspolicy convincing.
The the ofparties, i'elative location the andknowing buildings
their uses, ofwere of nointerdependent guilty great perversion

“in the smaller as andlanguage designating buildings adjoining” “with the communi­The wordcommunicating iarger building.” alone not adoes definite There arecating convey meaning.
in exist,many senses which communication be said to as bymay

conversation, individuals,or ortelegraph, telephone, by-­between
contact, uses,orphysical between inanimateapparent objects.

context,The and in it iscircumstances view of whichpurposes,
be inused must resorted to to adetermine its significance partic­

ular Green, 557,ease. Kendall 562,N. H. Norv. 67 563. does
“the literal inof the word a con­when usedmeaning adjoining,”

statute,tract or allexclude other of intention and ofevidence the
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If it it in itsinvolved. is was used literalapparentsubject-matter
sense, if isor there no evidence its useand restricted indicating

sense, the court not be inin a itmight justifieddifferent giving
statute,In a criminalor moreother comprehensivemeaning.some

”“ be determined thethe of may properlymeaning adjoining by
construction,a strict such as waspurpose requiringlegislative

also,Downs, See,59 N.in H. 320. Rex v.State v. Hodges,applied
isM. 341. But when it from'the context that-­Moo. & apparent

defeat the intended itwould must bepurpose,its literal meaning
in aword was used different Moore v.that the sense.assumed

140, 142;Co,, N. H. Shaw v. 105 Mass.Insurance 64 McGtregory,
the96, 100. “A adherence to letter often leads to erroneousrigid

the of the Reed v.parties.”and misinterpretsresults meaning
23, 30.Co.,95 U. S.Insurance

a millmovable between thethat there was build­bridgeThe fact
aas well as the fact that madeand the steam-pipesdry-house,ing

ofbétween the is evidence somebuildings,connectionphysical
sufficient,not alone that the inten­parties’perhapsweight, though

was made was as above indicated. Marshthe contracttion when
Co., But70 H. 590. doubt that remainanyN. mightv. Insurance

thus far discussed is removed the consider­byevidencetheupon
and the boiler-house are not theif theation that dry-house ”“ intended,additions thisand communicating languageadjoining

noor for there otherno force werecan be significance;given
which it could refer. It is unreasonableor additions tobuildings

used in.assume, from that by partiesnecessity, languageto except
idea,to anwas not intended express intelligiblewritten contracta

no or reference-­having applicationor that they employed language
inNo such existsof the contract. necessityto the subject-matter
as­case, referred to cannot be rejectedthis and the language

aof reasonable construction basedIt is susceptiblesurplusage.
case,in the andevidence that construc­all the competentupon

bound to enforce.as fact the court istion found a
the witness on cross-examina-If defendant’stestimonythe of

—— an to the millwas addition buildingtion that the dry-house
harmless, ruledit The trial havingjusticewas wasincompetent,

contract,ofthe construction theto the defendant uponadversely
andthe the admissionexception,its were fully protected byrights

no error..reversibleof upon any presentsthe• testimony ground
Association, 581.66 N. H.Wait v.

overruled.Hxceptions

concurred.Chase, J., did not sit: the others


