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Thayer.v.Baldwin

change posses-accompanied byproperty a ofpersonal isa sale oíWhether
subsequentagainst a attach-the transaction validsion sufficient to render

vendor, byquestion determined the lawis a to beby a creditor of thement
attachment is made.property and theis situateoí thethe state where

vendor,possession of thepermitted into remain thesold isWhere lumber
vendee,partownership of theon the theany ofmanifestationwithout

freightdrawing to a stationa of the lumberin balanceformeracts of the
provide acompany car for the userequesting toshipment, the railroadfor

receiptshipping invendee, the name ofdirecting athe issuance ofof the
servants,bylatter, his do not con-causing loaded ownthe car to beandthe
ownership sufficientpossessionchange or notice of the vendee’sofastitute

creditor,attachingsubsequentagainst under theas asale validto render the
oflaw Vermont.

purpose ship-premises by the ofupon forthe vendorrailroadLumber drawn
possession unlessof the vendeeinto be the constructiveis not deemedment

propertycustody and theparted and of theall controlhasthe vendor with
inresponsibility a relationcompany of baileeassumed thehasrailroad

thereto.
ownership allegedupon inquiry ofattaching put as to thecreditor isAn

visible,open, andapparently inonly theproperty it isof his debtor when
person.possession a thirdofexclusive

found,feet, less, lumber. Facts10,000 more or ofTrover, for
term, 1901, of the supe-thetransferred from Septemberand case

court, Stone, J.rior by
thefforenoon,in Eben18, 1900, nine o’clock C.at aboutJuly

inin thisdefendant’s store Woodsvillewent to theGetchell
feet,13,000him a carload of lumber ofand offered to sellcounty,

Vermont,Barre, the defend-thousand, the toless freight$12at per
cash, him the amount of his indebted-him credit$50ant to pay

store from time to*him the balance out of hisness and pay($51),
theGetchell to Bostonthe defendant went withtime. Thereupon

Vermont,River, and saw aboutat Wells& Maine Railroad station
station,tbehad been drawn to8,000 feet of the lumber which

the lumber was thenThe balance ofbut not loaded on the car.
station,themill After the lumber atin Bath. seeingat Getchell’s

offer, lumber to be drawnthedefendant Getcholl’sthe accepted
thena re-tbe and loaded on car Getchell. Theyto station by

store, andand Getchell drew deliv-the defendant’s upturned to
“Woodsville, IT.,N.ered to the defendant the following writing:

bds,ME. To 1313, to C. Getchell.1900. E. H. ThayerJuly
VOL. 18lxxi.
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$12 $156.lumber at M. Receiveddimension per pay-spruceand
Getchellment, E. C. The defendant thereupon paidGetchell.”

indebtedness, it$51him his and wasand credited agreed$50
lumber todefendant deduct the on thethe should freightthat

from his$156from the and furnish Getchell withBarre goods
balance,the which hefrom time to time to the amount ofstore

done.has since
atforenoon went to the railroad stationThe same Getchell

in ear for the de-and told the station to set aWells River agent
station, lumberat the which he desired to load thefendant upon

defendant, and the that when athe directedby agentpurchased,
defendant.was it should be made out to theissuedreceiptshipping

after,the the was so issued.the next or day receiptOn day
millcontinued to his todraw the lumber fromGetchell’s teams

in afternoonat Wells River until about four o’clock thethe station
drawn,13,000 8,00013, feet had and towhen beenof July

workmen.10,000 feet had been loaded the car Getchell’supon by
hour,afternoon, the the aat about same plaintiff,The same

River, aat all lumber on writsheriff Wells attached thedeputy
Tondrau,in the nextfavor of one and on dayGetchellagainst

therefor,a of Ver-defendant as follows: “Statereceiptthe gave
14,At 1900. Re-mont, ss. Vt.county, Newbury, JulyOrange

sheriff,Baldwin, feet moreH. T. ten thousandof deputyceived
lumber, or the facevalued at one hundred dollarsfiftyor less of

sold, in ahim suitthe lumber as which was attached byvalue of
inGretchell, him on demandI to deliver toTondrau v. which agree

is, H. T.now free from to saidorder as the same expensegood
the attachment wasE. H. The writ on whichBaldwin. Thayer.”

in court and renderedwas entered againstmade duly judgment
$120.59, which an was issuedfor execution dulyGetchell upon

demandedin the hands of the whoand plaintiff, seasonablyplaced
it.defendant, to deliverof the who refusedattached propertythe

thewas the defendant informedthe time the receipt given,At
lumber, was the firstthat he claimed to own the whichplaintiff

that Getchell not the owner.the received wasplaintiffnotice
had noticethat the creditor anywas no evidence attachingThere

the The defendantof the lumber before attachment.the saleof
or themen no direction about loadingdrawingGetchell’sgave

the sta-nor did he informlumber, notice of his ownership,or any
lumber, make inspec-that he had the or anypurchasedtion agent

otherto the attachmentmeasurement of the same priorortion
se-no evidence ofdescribed. There was anythat alreadythan

Getchell, unlessthe defendant andor bad faith betweencret trust
facts.of law from theas matter foregoingit appears

notdefendant wasthat the guilty,The court ruled pro forma
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tlie Ifand theplaintiff excepted. plaintiff is entitled to judg-
ment, it forshould be and interest from the1120.84 date of the
writ.

Smith,Smith for the plaintiff.

Sloane,Scott for the defendant.

Blodgett, C. J. Whether at the time of the attachment the
intitle to the lumber had asquestion passed between the vendor

vendee,the it determine;and is to forunnecessary thetreating
transaction as a sale as to thecompleted parties, we think it was

to thevoid as creditor.attaching
Vermont,the law of as we understandBy it to be held and by

determined,case is towhich this be “a sale is fraudulent in law
there is a ofunless change possession; in thepossession vendee,

notorious, exclusive;and is,thatopen, andapparent such as would
toindicate an observer a of exclusive,change ownership; not joint;

ifand of these areany requisites sale,to thewanting the prop-
is liable to attachment theerty creditors ofby vendor,the not-

the Iona of thewithstanding transaction.” Prescott,vWeeksfides“57.53 Vt. The rule in this state is well understood theby pro-
fession, that to render a sale of personal validproperty against
the vendor’s therecreditors must be a of ofchange possession the

from the vendee;vendor to theproperty that the vendee’s posses-
must be andsion exclusive apparent.” Selden,Wheelerv. 63 Vt.

“429, 431. Our books abound thewith aexpressions that bona
sale without a of is notchange possession valid as againstfide

creditors. But to accurate,be it shouldstrictly be said that such
do notsales prevent the from attachedproperty being upon pro-

cess the vendor. And thatagainst this is the real of thepoint
doctrine is made theapparent considerationby that one at-may

situated,tach inproperty this state so henotwithstanding may
full transfer,have notice of the and have no reason to doubt or

itsquestion perfect fairness and consideration. But inadequate
to subsequent the ruleregard purchasers is otherwise.” Rice v.

460,Courtis, 468, 469, J.;32 Vt. C.per Redfield, Bank,v.Hart
252, 263. “Notice of the sale of33 Vt. with-personal property

of will not affect theout claim of anpossessionchange attaching
2,Reed, 8,of the vendor thereto.” Perrin 35creditor v. Vt. 9.

isAnd “when sold which in thepersonal isproperty custody
himself,a third the vendee orof must someperson, by person

vendor,than the notice ofother the sale to the ingive person
is,the and such assent,whose mustpossession property person

vendee,to the for theand or itkeep property beagree will liable
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the v.Whitneyto be attached the creditors of vendor.”by
579, notice the16 Vt. 580. this possession“WithoutLynde,

as that the should notbe considered sochanged, propertycannot
at creditors of the ven­be to attachment the suit of thesubject

“ ..Ib., 586. The rule laid down in v. .Whitneydor.” Lynde
state,in as I Red-­-beenadhered to this so far know.”has always

See, also,J., Courtis,in 470. Pierce v.C. Rice v.field, supra,
cited, Bank,334, 339, and and Hart v.8 Vt. authoritiesChipman,

The must of the263. seller become divested possession.supra,
Snow, 525,52 Vt. 529.Chasev.

“ fraud-­of what been termed Vermont’sTo this enunciation has
doctrine,” is,of we are awarein-law the whichonly exception ”“ in andin of cumbrous characterthat the case chattelspersonal

removal,” or is the“difficult of when “removal impracticable,”
an removalis without actualsale valid creditorsagainst attaching

White, 565,v. 57 Vt.or manual of possessionchange (Kingsley
Hutchins v.and within this are the cases of Gilc­exception568);

291,hrist, 82, v. whichand 28 Vt.Birge upon23 Vt. Edgerton,
is had the defendant.much reliance by

decisions, show aIn of these do the facts before usthe light
notorious,so and exclusive as wouldopen,ofchange possession

deal withor those who were accustomed toinform the public,
hands,Getchell, the had and that the titlethat property changed

the We can-to at the time of attachment?had passed Thayer,
On we think was no outwardthink so. the therenot contrary,

manifested, exhibited,indicia whichnoticenor nor given,sign
ofthe ofthe creditor or changecould attaching public anyapprise
inhad done nothingor ownership. Certainly, Thayerpossession

but offar as he seen athese So hadrespects. appears, portion
lumber; it;had no had taken nothe directions aboutgiven

and,it; had notified no one of his claimed ownership;ofcharge
furthermore, thethe of lumber was uponthelargeralthough part

sale, he andof the railroad at time of concedesthepremises
all of was inclaims that it then Getchell’s possession. Being

to at-then,in and liablehis consequentlyadmittedly possession
his actual knowledgetachment as a creditorproperty by having

sale, how, didthe when and the six hours succeeding,of during
ex-and the lumberGetchell become divested of the possession
ofnofrom attachment aempted by knowledgecreditor having

meanwhile,in in respectthe ? The acts on thesale Msonly part,
rail-lumber, were, the of it to theof the the of balancedrawing

; toroad with his teams his the stationtopremises request agent
loaded;in the beset a car for which lumberuponThayer might

issued, bea it shouldhis that wasreceiptdirection when shipping
o;£of fourthsmade out to and the about threeThayer; loading
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servants, worecar who actuallytlie lumber on tlie Gfetcliell’sby
thesemade. actstlie attachment was Plainly,so whenengaged

Theof Getchell’s posses-did not a divestment possession.effect
;histheir acts were actshis possession;sion of servants wasliis

ofin the liisto be done performanceand remainedsomething yet
hadNor, the railroadof sale. this period,contract during

theor relation tonew prop-assumed or contracted any obligation
issued, no additionalit had beenNo forerty. shipping receipt

taken, on account ofof and no additionalcontrol it responsibility
it assumed.

cannot be invoked byThe of constructive possessiondoctrine
did notThe of bailor and bailee existthe defendant. relation

the railroadhim and the The lumber was onbetween railroad.
chattelsa of Doubtlessas personalpremises place deposit merely.

a under anbe a to thirddelivered vendormay by person arrange-
the titlement with him to hold for the andpurchaser, passthem

that is not case.as the vendor’s creditor. But this Sup-against
in musthowever, it such a thethat were: case vendor partpose,

remain in theall control over the and not apparentwith property,
it. there is actualand of Wherecustody possession,possession

is no for possession.there constructiveplace
contention,can defendant’s further thatNor we assent to the

the before at-the bound to make of railroadwasplaintiff inquiry
of thewhen thethe It is only alleged propertytaching property.

visible,in andor is the exclusivevendor debtor open,apparently
an isof a third that creditor put uponpossession party attaching

is the erroneousThe contention based upon assumptioninquiry.
that the had a when the attachment wasrailroad such possession

true, and, this,made. facts show the to be beyondThe contrary
“it there no evidence that the attach-is found that wasexpressly

the tliehad of the sale of lumber beforecreditor noticeanying
In to the defendant whichthe favorable viewattachment.” most

facts, thethink taken with theconsistentlywe can bepossibly
;in and the railroadlumber the of Getchellwas joint possession

it from attachment Getch-but this not shield or exempt bywould
ell’s creditors.

$120.84The for and interestis entitled toplaintiff judgment
from the date of his writ.

sustained..Exception

All concurred.


