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Graiton,
7,March 1902.

Maryland CasualtyWard & a. v. Co.

employers’ liabilityan policy providesWhere that givethe insured shall the
company accident,“immediate notice” of an a claim made on account
thereof, claim,aor suit givento enforce such diligence-notices duewith

circumstances,all unnecessaryunder the delay,and without or unreasonable
satisfy requirements contract;the particularof the and in awhether case-

given reasonably immediate,the questionnotices were is a of fact.
provisionA employers’in liability policy,an that the insured shall furnish

“ ”company particulars accident,to fullthe requireof an notdoes him to-
investigation,an uponmake exhaustive or a decision of afacts consider-

evidence,conflictingation merelyof but to communicate such asdetails
;likelywill enable the insurer to determine a claimwhether is to be made

particularand sufficientlywhether the information in afurnished case is
satisfy requirementfull under the to policy,circumstances the of a.the is

question fact.of
emx>loyeran casualtyThe of to comx>anyfailure toforward counsel for a the

process negligence byin emxDloyee competentan forserved action an is evi-
question reasonably company indence on the the thewhether insured aided

suit;concerningsecuring information but it not as athe does matter of
exempt liability policy,from under in the athe insurer the absence oflaw

specificprovision to that effect.

Assumpsit, found,on an insurance andFacts casepolicy.
1901,term, court,oftransferred from the the byMay superior

Stone, J.
the defendants to thetheBy indemnify plaintiffs-policy agreed

forfrom common-lawor onstatutorylossagainst liability damages
suffered theaccidentallyaccount of by plaintiffs’bodily injuries

and the to the-causedemployees plaintiffs’ subjectby negligence,
“other, conditions, as-which are to be construedamongfollowing,

assured,The theof this contract: uponconditions precedent (1)
accident, inof an shall immediate thereofoccurrence noticegive

full atwith to the home officeof the companyparticularswriting
Md.,Baltimore, give-authorized He shallor to its duly agent.

notices, claim be made-like with full of whichanyparticulars may
is.on If suitof accident. thereafter anyaccount such (2)

onto enforce a claim forthe assured damagesbrought against
immediate noticean accident covered this policy,account of by

and willto the thethereof shall be company, companygiven
thein name and on behalf ofdefend such theproceedingagainst
to-cost, shall electassured, at its own unless itor settle the same
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” ofin another clauseforindemnity providedtlie assured tliepay
“ claim, exceptnot settle anyshallThe assuredthe policy. (3)

in nego-nor interferecost, anynor incur expense,anyat his own
con-thewithoutinor any legal proceedingfor settlementtiation

hein but maywriting;of the previously givensent company
reliefimmediate surgicalof the accident suchat the timeprovide

theby companywhenThe assured requestedas is imperative.
and inand effectingevidenceaid in informationshall securing

offor attendancecalls thesettlements, in theand case company
suits,inandat inquestsas witnessesor employeesemployeeany

attendance, no chargeor makingsecure his theirtlie assured will
not to be bindingwasof Thefor his or their loss time.” policy

“ theofrepresentativea authorizedunless by dulycountersigned
Vermont,Montpelier, byatIt was countersignedcompany.”

“ Brown,G. Agent.”J.
issued aat Bostonof the defendantsThe resident manager

“ theincident toinsured, Theas follows: delayto personsnotice
in ourresults notof in oftenwaynotices the ordinarysending

desire to saveto them. We youablebeing promptly investigate
settle-and to make speedyofthe vexatious lawsuitsannoyance

and others.employeesof claims madements against you by your
antoable investigatewe can doonly satisfactorily beingThis by

in of tbe witnesseswhile the facts are fresh the memoryaccident
aretbe the accident happenedand before conditions under which

wish, therefore, would instructthat yourWe youchanged.
foremen, of anon theand immediately happeningsuperintendents

andaccident, to on with thens the blanks enclosed policy,notify
Knowles,—or Dickson & tele-onrtelephone attorneys,telegraph

number, Boston,— and will3150 at attheytheirphone expense,
a desire this.send to make an We soonce person investigation.
can under ourthat we tlie most absolute protectiongive you

policy.”
O’Connell, fromPatrick an of tbe jumpedemployee plaintiffs,

down,a and was injured,which werebuilding Maythey taking
mentioned,19, Brown,1899. On the J. G. above sentsame day,
Boston,a letter tó tbe atdefendants’ resident saying:managers

“A man &at work in some offway jumpedfor Ward Douglass
down, andtbe third of arethe thatstory tearingbuilding they

extent,a him and hestruck on of brick and to somepile injured
1is now at the ... tell now what madecannothospital. justyou

him he made abut understand that one is that mis­jump, story
and : and anotherto save himself fromstep jumped storyfalling

liim,on and inis that he that a to falltimber wasthought going
in it near as tosome out of the ofway requiresogetting way got

this,him to to I to reporthave no blanksjump prevent falling.
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so this notice and will have blank filledyou out as soon asgive
counsel,The 22,received.” defendants’ a letter datedby May

“addressed to the ofplaintiffs, the a letteracknowledged receipt
Brown,from the insurance Jos. G. us manthat aagent, informing

in etc.,was andyour employ enclosed a blankinjured,” report
out,with a that the fill itrequest wouldplaintiffs and andsign

out,return it at once. The filled and returnedplaintiffs signed,
22,the blank. It dated counsel,was and theMay defendants’

24,under date of its theMay Toreceipt.acknowledged question
“blank,in details,the How did the ?accident fullhappen (Give

etc.,tools, indescribing connection therewith.machinery, staging,
If possible the answer was: bal­“Lost hisgive rough sketch),”
ance on the side of the and off on brickto ofbuilding pilejumped
below.” To other made answers to the effect thatquestions they
the accident was not due to of thewant care on ofordinary part
the or of other In the ofinjured person counsel’s letterany. person.

“24, the the :May of Thereceipt sayacknowledging report, they
■factsas set inforth the are not full toreport enable ussufficiently
to obtain a clear idea tovery as the exact cause of the accident.
'Can additional ? From theyou anythrow on this letter thatlight
we received from Mr. Brown ... it would thatappear possibly
the cause of O’Connell’s thatwas he that some­jumping thought

him,was to fall on and he to out of thething going jumped get
way. anyus additional information thatKindly give you may
have which would throw Thethislight upon plaintiffspoint.”
not letter,to this the them underreplying counsel wrote again

13,date of June attention andto the them tocalling askingdelaj
17,the matter theirgive attention. The Juneplaintiffs replied,

“.as follows: communication,to would thatReplying your say
Mr. O’Connell from some timbers werejumped building thinking
to strike him. still inHe is the at andhere Montpelier,hospital
Ins is in 27,stillrecovery doubt.” In a letter dated June the

letter,•counsel the and said: “Weof thisacknowledged receipt
are not as inyet possession of to enable us toparticularsenough
form a accurate as accidentvery opinion to how thisjust hap­

or to the .pened, . .of Dopass upon question your youliability.
or,know or fell,whether not ittimbers ifany actually apqjeared

fall,that timbers were to what their sowas the reason of doing,
■andif the circumstances in as he did?O’Connelljustified doing
It is that there were other atprobable workmen the timepresent
■whocould throw on matter,this and wish wouldwelight getyou
from them an accurate statement as what occurred imme­to just

andbefore at the time Thethat O’Connelldiately jumped.”
tomade no letter.plaintiffs thisreply

O’Connell an action dam-the to recoverbegun plaintiffsagainst
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served2, 1900. The writ was uponJulyfor injuries,liis-ages
on2, the otherand upon Augustthe on Augustone of plaintiff's

forof the court Graf-supremetermreturnable at the22, and was
a to the defend-18. In letterSeptemberton whichcounty begun

“20, said: Patrickthecounsel, plaintiffsdated Augustants’
¿5,000 accident thatof for thein the sumhas sued usO’Connell

move toward aus to makewish anymet with here. I3o youhe
the17, plain-with him?” Septembermatterof thesettlement

inwas thethe O’Connell suitthe counsel thattiffs telegraphed
nextwould thecourt, day. Septem-which openGrafton county

counsel, the suit mustthat19, wrote the sayingber the plaintiffs
on re-attention, them to telegraphimmediate requestingreceive

suit,to theto attendwhether werethe letter they goingofceipt
to hirewould haveif did not theand that they plaintiffssaying

20:SeptemberonThe counsel byattorneys. replied telegram
in O’Connell suitattorney“You must yourselves throughpi'otect

defendto you.from companyuntil we insuranceget authority
overhas no you.court probably jurisdictionNew Hampshire

Under dateof that fact.”should take advantageYour attorney
“For the21, as follows:plaintiffsof wrote theSeptember they

into suedbeof how you happenedpurpose merely ascertaining
overand has jurisdictionNew whether that court anyHampshire,

Jewell,O’Connell, matter toin the sent thecase of we haveyou
in-Laconia, make some& of N II. willOwen Yeazey, They

informa-them all theof and wouldwe wishyou, you givequiries
desire, it understoodtion that We wish distinctlythey promptly.

so withoutin in arethat action this matter we doingtaking’
toand without prejudicefrom the insuranceauthority company

that no dis-sothe of the under its merelypolicy,rights company
we haveasto a As soonaster default.happenmay you through

com-Jewell, from the insuranceheai'd from Owen & andYeazey
thatIt is possiblerve will communicate with further.pany, you

case, cannotbut wethe will take the of thedefenceupcompany
andto themin the factscommit them. We will submitany way

22, the plain-their instructions.” of Septemberawait Under date
of theirthat,tiffs to the defendants’ counsel on the strengthwrote

infor themtothe counselplaintiffs appearemployedtelegram,
to the employmentbefore the of thethe suit letterreceipt relating

Jewell, to procureOwen & counselof and instructed theYeazey,
Sep-datedof the In a to thea continuance case. letter plaintiffs,

28, counsel18 defendants’and received thetember September
of Septemberthe of theacknowledged receipt telegramplaintiffs’

had been“On suit17, and wrote us thatsaid: 20 youAugust
that the summonsWe wrote directingbrought. immediately you

thetakewethe suit bo sent us at once in order that mightin
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to defend haveWe had muchproper steps you. always difficulty
in to ouranswer Ourgetting you correspondence. showpapers
numerous instances of failure on to do this. Weyour part do-
not know what state case in ofis on accountyour to-your neglect
send us the as directed. If ofproper papers any your rights

beenhave lost the isit own fault.by delay, We shouldyour
advise to own ofyou notify your the condition in whichattorney

is;suit and we to sendyour us the oragain request you paper
will,that were servedpapers upon of which weyou, upon receipt

the insurance Innotify for thesecompany. sending papers again
at this late date inwe do not theany of theway prejudice rights
insurance but send forcompany, them so that wemerely may

situation,of thethem andnotify so that they take suchmay
action as see fit.”they

9,October the defendants’ counsel wrote the thatplaintiffs they
were instructed the defendantsby to disclaim all in theliability

reasons,forcase several one the of the toneglectbeing plaintiffs
“the counsel at thenotify of the suit to thebeginning according

terms of the desire,The counsel further “Ifpolicy.” say: you
case;we will defend the but the insurance will notcompany pay

verdict that be rendered. aany may You have toperfect right
fit;control case as see butyour unless we hear from to-you you

the we shall incontinue the defence with thecontrary, above
Jewell, Owen in& the forunderstanding.” Veazey caseappeared

Ward & but were at the same theDouglass, forattorneystime
defendants.

The defendants received no other information than that dis-
inclosed the and until their attor-correspondenceforegoing report

the case after it ininvestigated was entered court. Wardneys
testified that he the defendants all the information that hegave
had the accident claim forand and that lie-concerning damages,
had had withtrouble other insurance and itcompanies thought

notbest to write thanany more letters were necessary.
The court ruled that the tele-andpro correspondenceforma

awere substantialgrams with the conditions of thecompliance
and found for the to the defendants’policy, plaintiffs, subject

exception.

Morris,Scott Sloarn and F.Gfeorge for the plaintiffs.

Jewell, Owen & for the defendants.Veazey,

Chase, J. The indefendants’ theuponliability depends part
“answer to the whether the them imme-question, plaintiffs gave” accident,indiate madenotice of O’Connell’s the claimwriting
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toit, that was enforce theof and the suit broughton account
of the of theThis involves an ascertainment meaningclaim.

”“ word,in The when relat­as the policy.immediate usedword
in as follows:time, the Centuryto is defined Dictionarying

without present;any delay;“Without timeany intervening;
instant; absolute with lessused like similar expressions,often

as, an immediatethan the literal meaning requires;strictness
word used inis that the was not this con­It evidentanswer.”

be toin sense. It would impossibletract its literal generally give
It cannot bea the instant it occurred.hi of factnotice writing

intended to introduce into the contractthat the partiespresumed
As “imme­the contractthat would rendera nugatory.provision” them, it of aallowed the interventiondiate was understood by

occurrence of the fact and theof time between the givingperiod
to the circumstances.more or less accordingof notice lengthy

to con­was one of the circumstances beThe of the noticeobject
defendants to take for theirIf it to the stepswas enablesidered.

be taken soon after the occurrencethat must necessarilyprotection
be a time wouldof was to brieferthe fact which notice given,of

to the under­to the notice immediatebe renderrequired according
ifbe the couldobjectof the than would requiredpartiesstanding

awell after considerable For example,be attained delay.equally
em­of the of theof weeks in notice commencementgivingdelay

not the defend­suit the plaintiffs prejudiceagainstployee’s might
action, muchin for a of the while a shorterdefenceants preparing

fromthemin notice of the accident preventdelay mightgiving
lan­The intended thethe truth about it. parties byascertaining

bethe notice in each case should so soonused that givenguage
that, circumstances, itin allafter fact view of thetranspiredthe

“ dueIf a notice is withwould be immediate. givenreasonably
of and unne­under the the case withoutcircumstancesdiligence
will theit answer requirementsand unreasonablecessary delay,”

249,Co., 55 N. H.Chamberlain v. Insurancetheof contract.
462;462;265, ; s. Ib. s.268­ Ins.May (4th ed.),(1st ed.),

Co.,374;Co., Vt,Insurance 56 Lockwoodv. AssuranceDonahue v.
553, imme­reasonablyConn. 568. the notices were47 Whether

time,—isdiate,— of what a reasonablelike the kindred question
be infact that must determined the superiorofare questions

Plaisted,Webster, 147, 151; State43 H. v.N.court. v.Tyler
; 265;Co.,Insurance AustinN. 413­ Chamberlain43 H. v. supra,

Ricker, 163,Ela,97; Ela N. H. 165.61 N. H. v. 70v.
didthat the notplaintiffsThe defendants further giveallege

The of the contractof the accident.full particulars provision
details, butfull did not call for unnecessaryrequiring particulars

a.to determine whetherenable the defendantssuch as wouldonly
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.claim was to be made the Nor did itlikely against callplaintiffs.
the make anto exhaustive ofupon plaintiffs the circ­investigation

accident,umstances the or to decide what theattending facts
were a consideration of evidence.upon Theconflicting request,
made the defendants’ resident in Boston ofby managers persons

in theinsured that would the defendants’company, they notify
accident,or of an.attorneys by telephone sotelegraph that they

send a at to make anoncemight person shows thatinvestigation,
the defendants so understood the matter. The of thepurpose
.notice was to the defendants rather thanput upon toinquiry give
them full information the accident. Whether theconcerning par­
ticulars furnished the were full theby plaintiffs undersufficiently
circumstances to answer the of the is also arequirement policy,

of fact to be determined in Stonequestion the court. v.superior
Co.,Insurance 69 N. H. 438.

The in the third condition of the theprovision thatpolicy,
assured when the shall in in-requested by aidcompany securing

evidence,.formation and nature,is of a similar and should be inter-
and vieys.in accordancepreted applied with the foregoing

To the defendants’ claim that their under theliability policy
was ended the tofailure forward to the defendants’by plaintiffs’
counsel the orsummons served inthe thepaper upon plaintiffs

service,O’Connell action inafter with theimmediately compliance
■counsel’s ait is sufficient norequest, answer that there is provision
in the such failure apolicy cause of forfeiture of themaking
plaintiffs’ failureSuch would evidence onrights. be competent
the question whether the theaided defend-plaintiffs reasonably
ants in information the Itsaction.securing weightconcerning

circumstances,would thedepend and be determinedupon must by
the tribunal with the of fact.ofcharged questionsduty deciding

The court ruled tele-that the andpro correspondenceforma
were a substantial conditions of thegrams with theconqfliance
and found for the If thepolicy, this means thatplaintiffs. ques-

law,tions were treated as matters of in the coursethere was error
and the.adopted must be set If means that uponaside. itfinding

a ofconsideration was foundthe and itcorrespondence telegrams
a-as fact that there was a substantial with the condi-compliance

tion of the the of law raisedpolicy, byadditionalonly question
the defendants’ evidenceis whether there was sufficientexception
to warrant asuch evidence was Not toThe ample.finding.
mention other defendants’any the made thetestimony, request by

20, 1900,—•counsel of the about fifteen monthsplaintiffs, August
after forthe accident and fourteen months after the last request

accident,—further information thethe that plaintiffsconcerning
would send the in the to the counselsummons O’Connell action
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to defend the plain-take the stepsthat properin order they might
did understandthe defendants nottiffs, shows thatstronglyvery

of failure of thehad because any priorceasedtheirthat liability
It wasthe of the policy.with requirementsto complyplaintiffs

efforts of the tothat the prior plaintiffsadmissiona practical
fulfill as formhad reasonable both tothe beenthe terms of policy

full in-hadthe defendants thenApparently,and seasonableness.
admission,theall the facts coveredconcerning byformation

Aaction was begun.the date when O’ConncH’sexcept perhaps
suit,of the given eighteena notice of thethat beginningfinding

andone of thethe writ plaintiffsafter the service of upondays ”“other, immediatethe wasits service uponbeforetwo days
would notin thethe of the word as used policy,within meaning

the evidence.be unsupported by
toin the is understoodfavor of plaintiffsThe findinggeneral
toin necessaryall their that area of facts favorinclude finding

include favorableand so to findingsthe finding,support general
Thementioned. proof fact abovethem the questionsto upon

to so found.have related the factsis tounderstoodrulingforma
of thean amendmentthe defendants procureunlessAccordingly,

erroneous, their exceptionconstruction iscase that thisshowing
must be overruled.

nisi.overruledException

All concurred.

Merrimack,
8,March 1903.

20.v.District District No.Union School

1901, independent96,chapter does notan school district whichUnder Laws
corresponding gradehigh is liable for theor ofa school onemaintain

highawho attend school elsewhere.resident thereinof childrentuition

inof who reside the defendantAssumpsit, childrenfor tuition
attend the schoolor and hightheirwith parents guardiansdistrict

term,Transferred from the Octoberdistrict.of the plaintiff
Stone, J.court1901, byof the superior

Concord,in Uniondistricts namely,three schoolThere are
20, Town DistrictDistrict, No. and the District.DistrictSchool

school, of a corre-maintain a or onehigh gradenotNo. 20 does
in District. Theschool Union Schooltheto highsponding

in District No. 20theof children residingand guardiansparents


