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Belknap,
1,April 1903.

Hughes Railroad.v. & MaineBoston

keep wayrightobligation of ofcompany no to its clearis underA railroad
dangerous trespasser.placemay to an infantrender thewhichobstructions

premises injuredtrespasser upon railroadan was whilethat infantfactThe
torpedo a ofsignal track at distanceexploding a he found beside thewhich

crossing,or and thefrom either station inferencesof a milefourthone
company requiringmight fairly rules ofdrawn from the thebewhich

use,regulatingtorpedoessupplied and their doto be suchwithtrainmen
questionjury injuriesthe of the soa tosubmission whethernot warrant

wantonly intentionallyor inflicted.werereceived
per-premisesgo upon fact thatto is not to be inferred from theAn invitation

habitually objection from theenter without owner.sons

Case, term,fromfor Transferred the Novembernegligence.
court. the close of the1901, the At plaintiff’s open-of superior

Peaslee, J.,the a was orderedto nonsuitjury bystatementing
defendants, tomotion of the the plaintiff’s exception.subjectupon

statement, material,so far as was asThe substantiallyopening
at the between and ten ofThe time nine yearsplaintiff,follows:

25,1900,June while the railroad track fromon walking alongage,
ato at onepointstation Messer-streetLakeport crossing,the

a orof mile from either station found lyingcrossing,fourth
track railroad He itpicked up, putthe a it uponbeside torpedo.

rail, rock,a from theit with and was injuredstruck resultingthe
in-For the railroad hasmany years permitted people,explosion.

children, to and down over these tracks. Theupcluding pass
and Lake-of the between Messer-streetrailroad crossingportion

Ais asa common suchtorpedostation thoroughfare. signalport
a Thefound is defendantsvery explosive.the plaintiff dangerous

use of in-knew the that was made their track by people,being
children, who were constantly passing.cluding

of theas to what evidence would be toUpon being inquired
fault,the defendants’ stated it be thatcounsel would alreadyprove

recited; a a kindthat was of had and usedtorpedothis only by
railroad; and that from he would that it leftthe this wasargue

found, inwhere or some the ser-place, defendants’improper by
He to certain theprovevants. also offered rules of defendant

railroad, allwhich trainmen to be withrequired supplied torpe-
does, and their usedirected as and thembysignals placing leaving

rail in :the certain Rule 15 is as followsupon contingencies. (a)
“ be near orplacedmust not stations roadTorpedoes crossings

towhere are liable be them.”persons injured by
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JERbbard,Shannon and F. A. C. B.Young for the plaintiff.£
rules laidThe down as to infant in several recenttrespassers

rules,are not laid down but ofcases as as rulesarbitrary common
sense, and common sense determines the limits of their applica-
tion. So to thatone’s children cannotguard property trespassing

themselves is to be andinjure practically impossible,thought
therefore not one’s But the same cases thatduty. thererecognize

enticements,be a for andmay liability wantontraps, injuries.
Manchester, 557, 581;v.Clark 62 N. H. Frost Railroad,v. 64

y.220, 221, 222; 257,N. H. Buck 262;N. H. SheaCompany,.69
Railroad, 361,v. 69 N. H. 363.

”“termThe is not-limited totrap set for thetraps intentionally
of but•expresspurpose to inpeople,injuring applies things gen-

eral that are aso as to have hidden into which aarranged danger
man in incareful broad the full senses,of hispossessiondaylight,

would be to fall. doWe not thatlikely say for inevery trap,
word,sensethis of the there is a if resultsliability, frominjury

it; be,but that there and thethat case cannotonly may be dis-
”“of without furtherposed consideration. The term wantoii is

acts,limitednot to willful but includes consider-gross negligence,
the of the tocharacter which areing people exposed, bothdanger

theiras to likelihood of into it and the iffalling probable injury
do fall it. For aninto uncovered is in•they example, well not

a and it so is not in:general wanton. Buttrap, aleaving general
turf,■wellcovered with and thenfirst laths with so that the place

not•was from its be adistinguishable surroundings, might trap
wanton,•and the the owner’sinjury though object was toonly

anremove in the and heeyesore cheapest was soway, stupid as
tonever think of the If an electric has an un-danger. company

tension,covered wire a current of that runscarrying high along
the or within three four inor feet of aground the ground, place
where have a inchance to fact dopeople go freely and commonly

without is a and thethough that orgo, trap,right, placing leaving
act,ait there nowanton was intended orinjury of.though thought

This in awas intorpedo well-traveledplain path.lying sight
awas onecurious which some certain towaslooking object pick.It

for closer examination. If the first itman who didup picked up
was,it or know what it he wouldexplode itprobably.not drop

back, or it in some fordrop other another. Theplace, sameready
a second awith and third and on. someso Unless oneperson,

find it who understood that it was and was suffi-.should dangerous
of the of kind to take theciently interest his trouble ofregardful
it or it ineither some where noplace oneexploding depositing

could find it it almost certain do anwas to sooner oragain, injury
A andsmall with a small stone it wouldlater. couldboy explode
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A man more from histo do so. would be less butbe likely,likely
than heless because wouldcuriosity anticipate danger.having

ina to mankind notit is trespassers excepted,Surely duty general,
such an of destruction on its course.not to set engine

fear that so it will beThe court need not by logicallyholding
it a or histo hold that is man’s to cut down encloseforced duty

trees,fruit or to fasten his ladders with securedcarefully staples
64 N. H. 222. The tree and the ladder.and locks. See fruit may

certain inherent but are unavoid-have dangers; they practically
able, and are even some small boysthey open dangers, though

andnot know them. Most machines tools have certainmay open
themof have other which are not opendangers. Many dangers,

in the sense that one to what isevery ought anticipate precisely
into but are the thatsenselikely happen, open people generally

kind inwould of some with them. As toexpect meddlingdanger
cans,tin inare familiar with them varioussealed people shapes

; the manand sizes but of would not itaverage prudence regard
as to one with a hestone. No doubt wouldpounddangerous

it as to eat the contents of such a can which heregard dangerous
abandoned,found and the child who had never heardvery likely

lead orof would be a knowl-ptomaine withpoisoning chargeable
of their But the child is not with theedge dangers. chargeable

that the can with a isknowledge stone unlesspounding dangerous
manthe of so it. It is notordinary prudence regards imposing

on the of a can of anpossessor material intolerable orexplosive
an unreasonable burden to hold it throw ithis not toduty away

be,or abandon it wherever he chance on his own landmay to even
come,where others have no to if it is sure that some oneright

later,will come sooner or and almost the finalsuré that result
will be serious to ifsome still less the ininjury person; isplace

“ a to thereality landowner’sthoroughfare,” knowledge.
the line betweenProbably and notisliability non-liability pre-

the line between hidden and A hidden dan-cisely open dangers.
be so or so difficultmight to avoid that it would be un-ger slight

reasonable to it;require precautions and anagainst open danger
be so and somight great show so andunnecessary, might gross

wanton a life,for human that thedisregard frominjury resulting
it should be treated as willful. The true test is that of reason-
ableness, and it becannot made more definite except by specify-

cases,cases or classes ofing particular all doubtful casesleaving
for the to determine.jury

case,the facts of this is it unreasonable to hold that theTaking
defendants owe a to the induty and thepublic plaintiffgenerally

“not ato leave winchparticular torpedo, is a dangeroushighly
in a tracks,well-definedexplosive,” beside their whichfoot-way is
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”“ a,fact, a common withinnot thoroughfarein though legally,
in it whichhave some so coun-purpose leavingunless theycity,

the ?the to publicterbalances danger
20,Railroad, 19 leftS. C. the was on the-torpedoIn Garter v.

There was no evidence that it was ana absolutelyrail as signal.
of and “nomethod evidence-signaling,unreasonably dangerous
and so asthe was so explosive dangerous reasonablythat torpedo

the that itdefendant a notice to waspublicof the beingto require
a nonsuit have been onIt was held that should granted,used.”

of thethere was no evidence defendants’the that negli-ground
fact that the therelaid on the wastorpedo placedStress isgence.

for a proper purpose.
11, theHarriman v. 45 Ohio St. whichtorpedo•In Railway,

which were thewas one of several onplacedcaused the injury
wantomiess,in mere totrack the railroad employees intendingby

train when it moved on. Thetheir ownhave them exploded by
on the ownerno is lawbycourt said that generally duty imposed

in condition for orhis a suitable trespassersto keep premises
that this to a rail-enter only, applieslicensees who by permission
and andbetween stations publicof crossings,road’s wayright

“ there be a substantial differ-It that mayis apparentproceeded:
ofthe active pro-the owner from dutyence between absolving

a hisof accident to trespasser upontheviding dangeragainst
licensee, andas a merewho enters the sameor onepremises,

ahehim when places highlythe same immunity knowinglygiving
in the that heorand instrument agent wayexplosive dangerous

licensee, tender is accus-years,a child of habituallyknows the
would rea-an persontomed to and where ordinarily prudentgo,

be The onlyMm to and thereby injured.”sonably expect go,
of the common practice.license was from knowledge

man, that rats are his pre-a eating apples,discoveringSuppose
After distribut-with aa number of deadly poison.pares apples

thethem, he throws one out ofhe of carelesslywhat choosesing
street,land, theof fromhis own out sightwindow. It falls on

A to-boy happensand not in a frequented by trespassers.place
it, and dies.the eatsat that apple,cross his land point, picks up

whoIs a chemist is experimentingthere no breach of duty?Was
in a who is raising-in or bacteriologistor poisons,explosives

hishi ofcultures, breach of duty disposingof nodeadly guilty
toresult is deatha that thein so careless probablewayproducts
to-of asare not so disposedsome trespasser, provided only they

therea Isone not trespasser?be to anybe to dangerouslikely
■all Msthat he dangerous-must keepno line between holding

andofor labelled for the benefit burglars,lockedproducts up
thereasonable care forsome to exercisehim under dutyholding

?nominalbenefit of a trespasser
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incarelessness the cases is so-supposedsaid that thebeIt may
willfulness;wantonness, if not actual butamount toas togross

have, illustrations,inWe our excludedhi at bar.it the caseso is
mischief, and left indifference to itsonlyofintention doingall

on the Wean entire subject. sayor thoughtlessnesspossibility,
or is bound tohandles deadly explosives poisonsone whothat

mischief,think dothem where mayof the of leaving theydanger
them in anIf he leaves unsafe with-place,toeven trespassers.

whatever,— if he abandons them wherever hereasonout any
be,— its on his ownhe is not absolved merely by beingchances to

if heno to knows thatwhere others have especiallyland right go,
do there.others frequently go

rule notthat a landowner is liable toIt is a acceptedgenerally
the condition of hisfor caused by dangerousa trespasser injury

whenland, the existed the landowner acquiredwhether danger
land, later natural forces or acts ofbyor wasthe produced by

ofcondition was actsproducedWhen the byothers. dangerous
same;himself, rule the and the courtthe isthe landowner general

make an when thein has refused to exception trespasserthis state
children.child,a and the was attractive towas objectdangerous
220,Railroad,,Frost 64 N. H. wason which v.The ground

“ andan eminent writer cold draconic.”has been calleddecided by
s. 1040. taken theMost courts haveed.),1 Thornp. Neg. (2d

decision, and it. Whichever beview of that rejected rightsame
New deci­that we assume that Hampshireon thequestion,

makeThe which we desire towill not be overruled. pointsions
the decisions werewith which we this brief: thatis that began

draconic,cold in butnot intended to be or or any way arbitrary,
— —-to state the rule of reasonableness of common sensemerely

inis no court thethe court understood it. Thereas probably
of ruleless than this to make a fetich any arbitraryland disposed

law, does Itand it is safe to that it never soof say wittingly.
inhas not done so on the however bepoint question, strong may

of the cases.the language
into decided this stateWhat we understand have been actually

fill­a to a disused reservoir whileis that is not fencecity obliged
Manchester, ait v. 62 N. H. orup manfacturinging (Clark 577),

ato its or to eject trespassingcorporation stop machinery forcibly
69 H. or a railroad to lock itschild v. N.Company, 257),(Buch

Railroad,Frost v. 64turntables or discover chance trespassers.
; Railroad,H. 220­ Shea 69 N. H. 361. awayN. v. Throwing

an different case. Public opin­or isexplosivespoisons altogether
it, and a breach of toion would condemn It is dutyrightfully.

the and to the individualpublic injured.
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Prank S.Jewett Plummer whom was for the(with ■Streeter'),
defendants.

Parsons, If the beside the trackJ. unexploded torpedo lying
defendants’ unsafe for the use which thethe premisesrendered

old, them,nine was to make ofboy years attemptingaplaintiff,
that theestablish defendants were ofdoes not guiltyfactthat

is the breach of a owedActionable negligence dutynegligence.
to the Where there is no there isplaintiff. dutythe defendantby

Co., 125,v. 70 N. H. “TheMcGill Granite 127.no negligence.
no the owner for the bene­land imposes duty uponofownership

519, Hence,Railroad, N. H. 520.Davis v. 70fit of trespassers.”
“brief, a landowner' is notthe obligedwords of plaintiff’sin the

while it v. Manches­disused reservoir filling upfence a (Clarkto
a to itsH. orter, corporation stop62 N. 577), manufacturing

(Buchto a child v.or forcibly eject trespassing Company,machinery
a railroad to lock turntables or discoverH. or its68 N. 257),

Railroad, 220;64 N. H. Sheav. v.(Frostchance trespassers
H. to its of for theRailroad, 69 N. or fence way pro­right361),”

Railroad, 69infant Casista v. N. H.an trespasser.oftection
are admitted the theby plaintiff uponThese649. propositions

state, and from them it follows that a railroadin thisauthorities
its of clear of obstruc­in fault for not right waynot keepingis

an infant tres­render the toplace dangeroustions which may
conceded. But it is claimedmuch to beappearsThispasser.

“ an differ­or isaway poisons explosives altogetherthat throwing
in”; the control of andthat carelessness explosivesent ease poi­

to theof to the and individual“is a breach duty publicsons
theThe claim is understood to stand upon groundinjured.”

failure to take activethat, landowner is not liable forathough
author­of to thefor the protection trespassers accordingmeasures

cited, or wantonlyhe is liable for injuries intentionallyities above
520;Railroad, 519, Leavitt ShoeDavis v. 70 N. H. v.inflicted.

Railroad, 220,597; Frost 64 N. H. 222.Co.,69 H. v.N.
what the evi-the counsel was askedAt the close of opening

fault. The grant-be to the defendants’ rulingdence would prove
was, effect, were insuffi-in that the facts statedthe nonsuiting

werethat the injuriesthe inference plaintiff’scient to authorize
defendants. Theinflicted theor wantonlyeither intentionally by

oftheThe facts were findingcorrect. only suggestedwasruling
track,beside thethe defendants’ of waythe upon righttorpedo

station; thata orof a mile fromat a one fourth crossingpoint
in-railroad; and thekind thewas of a used only bythe torpedo

the road whichfrom the rules of byference which could be made
andwithwere to be torpedoesthe trainmen required supplied
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These facts furnishthem nohow to use as signals.directedwere
In the absence ofintentional or wanton evi­of injury.evidence

thethe rules use ofdence, be inferred from requiringit cannot
orwastrainmen that such use unnecessary improper.torpedoes by

“ in of trainsthe uponare operationtorpedoes necessaryAs signal
the train crewof them men of cannotrailroads, the possession by

thatand it cannot be presumed theyasbe negligence,regarded
ease, inused; in such a as allbut negligenceare negligently

others, either testimony directly establishingmust be proved by
willfact, facts which such negligenceor the of fromproofthe by

beThe cannot allowedand be juryfollow presumed.reasonably
thereof,without some proofthat there wasto negligenceguess

Marsh, 68etc. R. R. v.inferential.” Clevelanddirect oreither
Railroad,142, ; 70236,— A. v.Gahagan52 L. R. 147St.Ohio
offered, the441, No to the beingH. 444. evidence contraryN.
the use ofthe rules is thatbe made frominference that canonly

rails, atexceptthefor them uponby placingtorpedoes signaling
andwas proper. Conductingand necessarystations crossings,

no offer toin there wasa manner whichtheir lawful business
liable to oneare notthe defendantsor improper,wasprove illegal

own inter-­acts, but histhe defendants’ bywho is not byinjured,
land, where thetheir owntheirwith machinery uponmeddling

Rail­Carter v.the was withoutof person injured right.presence
cited was20,— veryThe caseroad, 19 C. 45 Ám. 754.S. Rep.

“said, nothere beingin facts. It was therethe itsnear present
thehaddefendant placedthe naked facts that theexceptevidence

deceased,and that thetrack for aitsupon good purpose,torpedo
had uponit for a bad broughtwith purpose,by intermeddling

itswhich resulted from exjdosion,”the terrible calamityhimself
defendant’sas to thewas a total want of testimonythat “there

action, the nonsuit shouldof and thereforethe thegistnegligence,
found,wascase theIn the torpedohave been granted.” present
in theitsrail, it. to the cause of beingon the but beside Asnot

In the absencewe left tolatter are entirely speculation.position,
evidence, that thethe cannot or presencejury conjecture guessof

due tobeside, the rail was negli­instead ofthe upon,of torpedo
that it wasto inferMuch less could be permittedtheygence.

But the factit found.left where wasor intentionallywantonly
notthe was injured byno because plaintiffof consequence,is

he pickedin but becausein contact with it walking along,coming
— ifa result as probableand struck it with a stone equallyit up

owed noAs the defendantsfound the rail.were uponthe torpedo
wasthe fact that the plaintifforto warn protect trespassers,duty

Com­Buch v.create a where none exists.infant does not dutyan
257, 261.69 N. H.pany,
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in of theThe the first statementpartallegation opening (which
inis the declaration the that the whenwrit), plaintiffapparently

railroad,the of thewas as heupon premises hadinjured traveling
do,to would authorize the introduction of.a evidenceright upon

existed,which, if it the have a to toplaintiff themight right go
it from thebut is understood subsequent statements andjury;

that no is claimed whatthe wouldargument right except result
fact that nofrom the was made to theobjection ofalleged passage

the track between the Messer-street and thepersons along crossing
beenThis claim has not but iturged,station. to be con­appears
in fact aceded that the was and the caseplaintiff trespasser, has

the thatbeen plaintiff only upon Invitationargued by ground.
the landowner to his cannotpremises be inferred fromuponby go

there withoutthe fact that from him.objection Clarkpersons go
;577,Manchester, 62 N. H. 579­ Cool. Torts 606.v.
St. 11,45 OhioHarriman v. has been cited. In thatRailway,

thewas evidence thatcase there weretorpedoes whereplaced
and for orfound not usefulany necessary Inwantonly, purpose.

character,of evidence of this itthe absence is not advisable to
case,this which onthe doctrine of other pointsdiscuss embraced

in with the lawin is conflict of tinsthe decision state.
theThe action of nine ofplaintiff, though only inyears age,

the rail and ston'e,the itupon with atorpedoplacing striking
indicate he had somebe to of itsthoughtmight knowledge prop-
didhe not know of theerties. Doubtless from andanger explosion

ascribed,to stated,made. His is be the.so factsinjury upon to
toor misfortune attributable his childishaccident andignorance

and not to actionable fault of the defendants.inexperience, any
1 s. 1051.Thomp. Neg.,

overruled.Rxception
All concurred.

Belknap,
1, 1902.April

Shannon, Adm’r, & Mainev. Boston Railroad.

by administrator,negligence plaintiffIn an action for an the is not entitled
by ordinaryif the intestate the exercise ofto recover care could have

injury resulting dangerousan from forces inavoided continued action
through fault.the defendants’

Case, thefor the death of decedentcausing plaintiff’s (Beede)
awhile he was on theby upon de-negligence, trespassing bridge


