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Hillsborough,
1,April 1902.

v.McLaine Head & Dowst Co.

person injury through negligenceone suffers theWhere of inanother the
service, question theysame the whether are fellow-servants within the

exempting responsibilityrule the master from byis not determined the
they engaged in employmentafact that commonwere under the same

general paid by principal, depends uponandcontrol the same but whether
servant, of,negligent complained representedin act orthe the omission the

anyperformance duty byin the of personmaster owed the latter to the
injured.

notifynegligent failure a aThe of foreman to in alaborer trench theof
dumping dutyof a load of earth does not aconstitute breach of the master’s

provide place mayto a and insafe suitable which his servants do their-
work.

protection againstguaranty dangers employment,A byof of the amade
work,assigneda binding uponforeman to servant he has to notwhom is

authority, express implied.histhe master when made without either or

Case, 1901,term,for Trial at thepersonal injuries. September
J.,court, Peaslee, and aof tire before Thesuperior jury. plain-

20,on 1900,tended to thatprovetiff’s evidence he wasAugust
laborer,the as adefendants andby theemployed leveling tamping

earth in trench from fifteen feettwentya to The earth wasdeep.
cartloads,into the and thetrench was for thedumped by practice

the inboss of the to warn men the trench awhen load wasgang
boss, foreman,to be This or was in of thedumped. wholecharge

shovelers,and inof teamsters who were thegang employed filling
trench, the hadand known him as a foreman all summer.plaintiff

atWhen the was set work boss “Youplaintiff the said: downgo
Ito work there. will take care of The didfellows.” bossyou
the and thethereafter both before after accident.give warning,

At of the no and inthe time accident was conse-warning given,
theof the failed theomission to noticequence plaintiff falling

stones,and andload of earth was Theinjured thereby. plaintiff
the from andcould not see load the trench where he was working

ordered,relied the A ex-nonsuit was toupon subjectwarning.
ception.

Pattee & for theGeorge, plaintiff.

A. defendants.Bingham,David and H. for theTaggart George
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Paksons, “A who is the ofJ. servant injured by negligence
commonin the course of their with­employment,a fellow-servant

master, no,of can maintainon the the actionpartfaultout any
Railroad, 42 H.v. N.master for suchthe injury.”against Fifield

;238; H. v.62 N. 274­225, Railway,v. Company,Hanley Griffin
Mills, 373;N.287; Berlin 68 H. FournierH. v.Lebarge67 N.

H. The whether the individual em­70 629. testN.v. Company,
found in the fact thatis notwere fellow-servantsconcernedployees

thein a common under sameemployment gen­were engagedthey
but is whether theand the same principal, neg­eral control paid by

of,servant, orin the act omission complained representedligent
owed the master toin of duty bymaster the anythe performance

the master is deter­The ofinjured. responsibilitythe servant
in a differ­and notthe of the act bymined nature question,by

servants.particularin rank or of service betweenence grade
94 Me.482;N. H. Small v.v. 66 Company,Company,Jaques

284,551; 286.Bail. Mast. & Ser.
inforeman, wereand the teamsters engagedThe theplaintiff,

in thethe Thetrench. plaintiffa employmentcommon filling
of earthof the ditch was theinjured by dumpingbottom negligent

warned, could havehim. If he had been he pro-and stones upon
The of the defend-andtected himself escaped injury. liability

the assumingfor the failure of the foreman to warning,ants give
theis determined bythat such failure was due to negligence,

the omittedthe whether the ofdutyanswer to question giving
The ofa rankwas to the master. orpersonalwarning duty grade

in entrusted iswhom this this casethe to wasdutyemployee
immaterial, of the claim the non-per-because the foundation is

ofan breachformance The onlyalleged non-delegableof duty.
the the plaintiffthe master’s is failure tosuggested provideduty

It isin work and to it safe.with a safe which toplace keep
ofthat, work in the bottomas the could notplaintiff safelyurged

as the wasditch without the master’s to placethe dutywarning,
It is notnot unless the were given. suggestedperformed warning

in was at work was unsafe.that the which theitselfplace plaintiff
least,atno to the plaintiff;There was secret unknowndanger

The injurythe is not attributed to such a cause. plaintiff’sinjury
So longdue a in the of the work.was to arising progressdanger

itno thrown intoas in the the earth waswork of trenchfilling
at work wasin he wasthe the whereplaintiff’s viciniiy, place
the commonofsafe. resulted from the prosecutionHis injury

dan-The and thework the defendants’ other employees. placeby
aThe not perma-wasplacevaried as the work progressed.ger

madework, but wasfor thenent the masterlocation prepared by
thethe were Whereand the work servants doing.bychanged
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of,aofsupplying from,is or resultswork-place part necessarily the
done,work and is to be themselves,donebeing the servants theby

master is not liable afor co-servant’s in the ofnegligence progress
work,the the Hahn,unsafe. Armourrendering place v. 111 U. S.

313, 318; v.Zeigler 123 152,Mass.Day, 154. An illustration is
to be infound the cases where a of the work of thepart servants
is to build or which to Inscaffoldings work. suchstagings upon
cases it is no of thepart of thepersonal duty master to see to it
that such areplaces safe. His withends the ofduty suit­supply
able Mills,materials. ManchesterManning v. H. 582.70 N. Hav­

aprovided safeing the master isplace, not liable theupon ground
of that if the is made unsafe theobligation place by negligence
of servants not toemployed, the but toprovide do the workplace,
in the ;Nash v.place. 62 N. H. 406­ Bodwell v. Com­Company,

390;70 N. H.pany, 614, 618;112v. N. Y.Hussey Coger, Cullen
Norton,v. 1;126 Y. 19,—N. Daves v. 98 Cal. 35 Am.Company,

;St. 133­Rep. Hermann v. 71 Fed. 853.Company, Rep.
The of the master as to andobligations machinery appliances

and in torespect substance,the inare the same andplace may
both, as well as servants,his in theduty of be com­employment
prehended theby use of the term “instrumentalities.” The mas­
ter’s is toduty careexercise to safe and suffi­provide reasonably
cient instrumentalities for the work. of the workThe execution

“is the ofduty the servant. The master has not contracted or
undertaken to execute in connectedthe work with hisperson

326,business.” Wilson v. L. R. 1 H. L. 332.Sc. WhenMerry,
the ofrepair the or thefurnished mastermachinery byappliances

skillrequires and the is that of thepractical obligationknowledge,
master; but when the and is incidental to theinspection repair
use of the e., use,i. is aappliance, of the work of its suchpart

andinspection is the of the v. Com­repair servant.duty Jaques
66 482, 484; 214,N. H.pany, v. 164Bjbjian Mass.Company,

219; Marston,v.Cregon 126 N. Y. 568. the sameUpon princi­­
ple, itself,when the fromarises not the but from thedanger place
use of work,forit the and no skill or beyondspecial experience
that involved in the work is maintain theto safetydoing required
of the theplace, maintenance of such is the of thedutysafety
servant because it is a of the work. The cannotpart plaintiff
recover on the of the breach the asof master’sground obligation
to the place, because thethere is no evidence of ofnegligence
master in that respect.

The contention the inthat master’s as to the is ques-duty place
here,tion ainvolves It as toconfusion of ideas. is not the duty

the place itself that in but the to theis is asquestion, question
extent of the dan-of master to fromthe the servantduty guard
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itself.in work from the rvork Thethe course of thearisinggers
to insure the ser­to takemaster is bound reasonable precautions

247,Baker, N. H. or as the rulev. 62vant’s safety 251);(Foss
rules andto reasonable regula­suchprovideis usually expressed,

in Nor­the workas enable the do safety.tions will servants to
346, The measurePeterson, 353.thern etc. R. R. v. 162 U. S.

The lawin is care. isordinaryof the master’s thisduty regard
“the Thenot the nature or of enterprise.varied the extentby

case, of the indi­in this andof theresponsibilities defendants
harvest, tohires two in or two carpentersvidual who laborers

house,a determined theerect and are to be byhisshinglestaging
225, 238.Railroad, 42 N. H. Thetests.”same v.legal Fifield

a ditch is not requiredindividual who two tolaborersemploys dig
from throw­stand to oneto over them or to preventgive warning,

to aearth another. he employNeither isupon requireding
is aboutother towatchman to to one when thethegive warning

isThere nothrow a of earth of the trench.shovelful into or out
dif­rule of law isfor such a theoccasion not becauseprecaution,

inferent, it suchnot abut because does demandcareordinary
ex­the workcase. As the number of andis enlargedservants

tended, the is increased.of of one the otherprobability byinjury
rules or pre­When the nature of the demandswork reasonably

cautions, the is performedmaster’s The master’s dutyarises.duty
the If ordinaryof a method.suitableby adoption reasonably

the workcare a fromthat ofrequires, arisingdangerswarning
the workshould from astime to time to his servantsbe given

ait warning.is the to for suchprogresses, providemaster’s duty
the todutymade forHaving provision by entrustingthe warning

thea of per­hecompetent is liable for theperson, not negligence
614;Y.son 112 N.entrusted with the v. Coger,Husseyduty.

278;Ocean v. SteamshipCo.v. 86 CheeneyGa.Steamship Cheeney,
Co., 59726,— 113;92 Railway,Ga. 44 Luebke v.Am. St. Rep.

127,-48 Am.C., 91,-53 Rep.Wis. 483;Am. S. 63 Wis.Rep.
266; 574, St.579,— Rep.Portance 70 Am.v. 101 Wis.Company,
932; 25; Hart­Ferris, 48,—Donovanv. 79 Am. St. Rep.128 Cal.

428; Her­Harold,vig v. 19 21522;Or. The Fed. Rep.Company, ­
Pioneer,mann Fed.853; Rep.78v. 71 TheFed. Rep.Company,

600; cases toRailroad, 399,Martin 403. otherv. For166 U. S.
that120,the it is saidsame effect see 54 L. note whereR. A. (f),

“ all JerseyNewthe authorities with of thethe exception single
seem tocase Stone J. LawCo. 61 N.v.(Belleville Mooney, 253)

a ser­be ofthethat a master liable foragreed is not negligence
vant a transi­in a of the ofto approachfailing notify co-employee

which, the environ­the will rendertory peril as work progresses,
ifment avoidedunsafe for a brief which bebutperiod, may easily
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due is The New ease cited seemswarning given.” Jersey not
to allcontrary the authorities as theonly to ofparticular duty

but in rule,also violation of the that masterwarning, a isgeneral
not for the lack of in theresponsible occasionedsafety place by
the of another the innegligence work theemployee doing place,,
which is as insound New as well as elsewhere.recognized Jersey

758;v. 62 Co.,N. J. Law StewartCurley v.Hoff, 96Paper
Me. 30. No sufficient reason is for the.suggested following

anomalous of thisapparently doctrine case.
The ofsoundness the rulelogical from its.general appears

to the inapplication facts this case. The wasplaintiff injured
because the foreman directed or earthpermitted the to-negligently
be thrown him. If the ofupon duty is to thepersonalwarning
master, the to take care thethat earth should not thrownduty be

the servantupon is Theso. difference is one ofequally merely
statement. If the master is liable here for the of thenegligence

inforeman the he.would be for theomitting liablewarning, negli-
of the teamster who load ifgence Iris withoutdumped warning

the rested himduty to or theupon forgive warning, negligence
of the inshoveler whosingle like manner hisemptied uponshovel

case,his In itthe latter would be immaterialcompanion. entirely
inwhether one the ditch or one thethe aboveupon groundthe.

was foreman. The of thecause the isinjury throwingnegligent
'of the earth the one the other. The a warn-by upon absence of

which the would have beening by is evi-injury escaped merely
dence of in the the act. the actnegligence person Asperforming

servant,ais that of the is immaterialalso. It isnegligence
whether the act and the omission are to the samechargeable per-
son. The ofdivision in notduty doesnecessary large enterprises
make that the act of the master in thewhich smaller concerns is

of the servant. The fact that the controlnegligence foreman had
not,over the plaintiff and directed him to under-where work does

v. inmake the master liableJaques forCompany, the negligence
190,the work of a Railroad,fellow-servant. Keenan v. 145 Y.N.

196. that exercisethe of direction theAssuming power involved
of the master’s notis theduty (which generally plaintiff’strue),

did not arise from in ofinjury theany performancenegligence
such duty.

The in case,an amendment theparties to that theagree only
questions raised or transferred are the the defendantsof(1) liability

boss,for the failure of the dutywho was thepresent performing
of to warn at acci-giving the the time of thewarnings, plaintiff

;dent and the of theeffect the assurance of(2) byprotection
foreman to the as an inducement him to uponto enterplaintiff
and Therefore,continue at the him. thework whetherassigned
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in casethem this to makeof the requiredemployersdutypersonal
for aor andconduct of the business provision warning,for therules

the fore-the assumption bywas bysuch duty dischargedwhether
notare raised orquestionsthe task of warning,man of giving

for consideration.presented
breach of which thecontract for thethere is no impliedWhile

liable, liable anbe personally upondefendants are they might
of anThere is evidenceif one were made. expresscontractexpress

“take care of” thehe wouldthe foreman thatbyundertaking
in of the shown thepractice bytheConstruedplaintiff. light

evidence, toconstitute an agreement givethis be found tomight
be Accompaniedor a that one shouldwarranty given.warning,

defendants, andsuch contractof thefromauthorityevidenceby
evidencecase. The onlybreach would establish theits plaintiff’s

team-boththe was in of the gang,is that foreman wholecharge
inferred,shovelers, It to beand and all issters had been summer.

wheretherefore, to direct the menthat the foreman had authority
heit a man toto work. If were to place give warning,necessary
—some oneIf thathad that the assurance had beenauthority.

■—foreman, with theor would be dutythe some one else charged
that duty,and directed to performof no had beenwarning, person
entrustedthe held of the master’s dutyfailure be a breachmight

was authorizedto him. But is no the foremanthere evidence that
muchin soto more the name the than performdo of defendants

him. Theof the defendants’ to dutyas was entrusteddutylegal
to been byselect some one to the performedgive havingwarning

nohimself, competencythe of that of whoseassumption duty by
made, the evidenceis far as’shownhis soquestion byauthority

watchman, had no morewas heexhausted. In his ofcapacity
ofto the as insurers the plaintiff’sdefendantsauthority pledge

thatthan man directed towhom he -have performsafety any might
that im-His to for the defendantsduty. onlyactauthority being

law, the dutyhe had not to act for them outsideplied by authority
law uponwhich the law If the imposedthem.imposed upon

immaterialthem the isof the agreementduty expresswarning,
care, thebecausethe of theuponexcept question plaintiff’s

defendants with thewould be liable without as agreement;equally
inliable, empower-if are is the casewhile not therethey nothing

saidWhat the foremanthe foreman to should be.theying agree
It doeswas the mere a fellow-servant.or ofpromise guaranty

thatnot of a servantto be more. Thepurport promiseanything
he in him to avoid injurywill exercise work entrusted tocare the

Martin v.to a fellow-servant is not the of the master.promise
Railroad, Bank, N. Y.399, 403; 63 Supp.166 U. S. Schott v.
631; 116,54 L. R. A. note (2).
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It does not that the foremanappear orhired thedischarged
other Entrusted with theemployees. to make theauthority con­

of andtract reasonablehiring, necessary stipulations introduced
him into the contract bewouldby thebinding upon defendants.

contract,As such aof apart reasonable and specialnecessary
of notice bind theguaranty defendants.might v. Rail­Bradley

road, 62 99.N. Y. The case discloses of the sort. Thenothing
has his claimplaintiff placed thesolely upon failure to warn­give

The lack of being. warning, unexplained, evidence ofmay neg­
in the it;whose it wasligence person duty to but togive charge

the defendants as the mustemployers, plaintiff farther andgo
show that the failure is to either inchargeable negligence, employ­

or an number,servants insufficient.ing incompetent or in placing
the of one soupon with otherduty warning occupied duties as to

this,be to toperform or a failureincompetent to make proper
and forrules the conduct of theregulations work. In the absence

of any evidence eitherupon point the nonsuit wassuggested,
ordered.properly

overruled.Exception

J.,Blodgett, Walker, JJ.,andC. Chase and concurred.

Bemick, J., 1. It that thedissenting. appears plaintiff, one
“servants,the directedof defendants’ was theby defendants’ fore-” ininman to a trench from fifteen toworkcharge feettwenty

and earth and stones whichtamping weredeep, leveling being
into the trench other servants of theby defendants,dumped by
from The couldcartloads above. not see theplaintiff loads from

where he was to work.the trench set to theWarning plaintiff,'
“as the loads were wasdumped, manifestly to thenecessary plain-

When the was set in trench,tiff’s to worksafety.” plaintiff the
the foreman said: “You down to work there. I will takego care

It the foreman’sof was to warnaccordingly practice theyou.”
in load bemen the trench when a was to and thedumped, plaintiff

him ofwas notified load until theby one inaccordingly every
accident,At the time of the the foreman omitted thequestion.

omission,in theand of theconsequencecustomary warning; plain-
tiff, the failed to notice the load of earthupon warning,relying

stones,and and was these facts I thinkinjured thereby. Upon
the was to to and thatentitled the thejury, nonsuitplaintiff go
was ordered.improperly

an in the ofviewed natural reasonquestion, lightAs original
that, master,whenand I think all will aagree hisjustice, through

trench,a in aforeman in orders servant to work deep car-charge,
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stones,and which arefor earth into itbeing dumped from aing
vision,the his him,and outside of line ofabovepoint assuring by

declaration, as well as previous practice ofbyexpress warning,
from the naturethe andarisingand by implication ofnecessity

service, he bethat will hesafeguarded bythe shouldwarning,
servant, who,the whilebe held liable to with theproceeding work

foreman’s direction and inin with theaccordance reliance upon
and of ispracticeprevioussuch assurance thewarning, injured by

of the to suchforeman give warning.neglect
conclusion,thisit is that so reasonable andBut justsuggested

abstract, case,in because,in not theis permissible presentthe it is
claimed, of the foreman to thethe neglect give warning was

fellow-servant, which,a forof to theaccordingthe doc-neglect
Shaw, inJustice Farwell Railroad,declared Chief v.trine 4by

in and49, 1842 inannounced since generallyMet. adopted Eng-
America, notthe defendants are liable.land and

occasion in theis neither nor casepresentThere disposition to
the principlethe soundness of thatgeneralquestion underlying

an extreme and uncalled-fordecision; ofapplicationbut when it
of itmanifest is notjustice,to the preventionis improperurged,
wasdoctrine announced withthat the hesitationto thebyobserve

Railroad, 55, 61, ;v.chief that(Farwell supra, 62)­justicelearned
and condemned able writers andbyit courtslias been questioned

94; 86;& Bed. s.Shearm. LittleNeg.Torts (3d ed.),(Poll.
431, 432;Stevens, 415,20 Ohio St. BurkeR. v.Miami R. v.

479,474, that it wasRailroad, never34 Conn. accepted480);
America Torts itand thatof has(Poll. 89);Englandoutside

former,inaction thenullified andby legislativebeen substantially
modified, inif not statute ofby themanyabrogated,essentially

the commonwealth in which,of the latter country, includingstates
Railroad,v.to Nolan 39 Atl.doubtful accuracy (note Rep.with

declared; that,first andhave been wherefinally,it is said to128),
inare andhopelessdecisions irrecon­it judicialis still upheld,

its Johnson v.respecting application. Company,confusioncilable
212; 144211, 198;v. Mass.209, Rogers Company,135 Mass.

485; Railroad,v.Works, Darrigan178 Mass. 52v. AnchorHaskell ­
; ;129590­ v. Ind.285,— Railway,Nall 260­52 Am. Rep.Conn.

377;Ross, R.112 S. Baltimore etc. R.U. v.etc. R. R. v.Chicago
fromIt is these observations thatapparent368.149 U. S.Baugh,

“involved, but anis intricatesystemand consistentharmoniousno ” whichTorts 94) against legis­of things (Poll.and stateclumsy
Railroad,to Nolanmove. Note v.on thearecourtslatures and

circumstances, thewhile generalthese acceptingUndersupra.
norto be neither occasion justificationwould seemdoctrine, there

it, the universalto invoke where senserefinementfor intogoing
itsfrom application.of revoltmustjustice
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■ Farwellthe v. Railroad indoctrine of its itAccepting integrity,
to such a combinationno of circumstances as con­has application

There,the anto wasplaintiff’s injury.spired produce engineer
athe careless omission of switch-tender to theby changeinjured

ain The to ofhis omissionrelated mere detail thecharge.switch
service, a placeafter safe and safe hadinstrumentalitiesreasonably

master, andthe not to theprovidedbeen fundamental ofby duty
safe in theand a and inherentplaceproviding maintaining primary

course,the was in thesense. usualAgain, engineer proceeding
and under the direction of' innot the master’sspecial foreman

assurance,in hisand reliance express as well ascharge, upon pre­
of thevious practice, warning against particular danger causing

the the theswitch-tender was merestinjury. Finally, fellow-ser­
rank,in andvant title as well as from the nature of the heduty

was He was not the master’s foreman inperforming. charge,
thewhose bound andorder was to at the of theengineer timeobey,

assurance, order,was upon the thatinjury obeying accompanying
which, case,he would be taken care inof—an assurance the present

thancould have no other that the servant would be warned.meaning
switch-tender, case,While the under the circumstances of the was

held ato be fellow-servant for whose the master wasnegligence
not it is that the eminent afterresponsible, noteworthy jurist,

“result,this theadded Inwords:reaching following significant
into the conclusion that the the case iscoming plaintiff present

recover,not entitled to it in some ameasure niceconsidering as
wouldwe add a cautionquestion, against any hasty conclusion as

to the of rule to athis case not within theapplication fully same
It be andmay varied modified notprinciple. by circumstances

in the case.” thepresent so-called author of.appearing Evidently
the doctrine did -thatunderstand he was adown hard-layingnot

rule,and-fast to all cases. That his inapplicable thesuccessors
of have not soadministration understood is evident fromjustice

the andlimitation which the doctrine hasdevelopment undergone
whichthe followed. In thehave which heduring years liberty ”“invited, the andhas been since varied to aprinciple modified

extent, and the is still on. Itgreat process is no thegoing longer
alldoctrine that of a incommon master aemployees commtn

withenterprise, those control andexcepting charged supreme
directors,like fellow-servants,boards of aremanagement, regard­

236;Railroad,less of rank or service. v. 42 225,N. H. ­Fifield
Railroad, 473;Hard 32 Arnold,v. Vt. Columbusetc. v. 31R'y

true,Ind. 174. is itNor that in the first in­any longer having
astance the safe and safefurnished servant andplace appliances

so,servants to them thecompetent master’s is dis­keep obligation
(Wilson L. R. 1 326;v. H. L. Sc. v.Merry,charged Waller
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429;102; Searle 11 N.C. B. S.H. & C. v. HardLindsay,2Railway,
Co.,473;Railroad, 75;Albro v. Canal 632 Vt. Cush.v.

129;112, Railroad,Railroad, 9 Gillshannon v. 10Cush.v.King ­
209, 212,135228; Johnson Mass. butv. Company, 213);Cush.

ofis, master, tlie contractthat the by employment,law nowthe
servant, induties tlie notto only respectcertain personalassumes
maintenance andbut subsequent manage­to equipmentoriginal
inhim tlie ofment, and ofrepresents anythat whoever discharge

—— his title or rank is to that extentwhatever thedutiesthese
isfor the masterwhose toresponsiblemaster’s negligenceagent,

be if tlieservant, as he would wereresponsible negligencethe just
;H. Davisv. 66 N. 482­ v.liis own. Company,directly Jaques
258;84, 89; 176v. Mass. Haskell55 Vt. Hopkins O’Leary,Railway,

485;Works, Nall 129 Ind.178 Mass. v. Railway,Anchorv­ .
260.

in case thepresentthat the master the dischargedIn holding
to the itwarn plaintiff byand admitted duty delegatingmanifest

in and in to that effect the case ofcitingto the foreman charge,
v.v. now soMerry, repudiated (Jaques Company,generallyWilson

94,—84, 91, L. R.55 51 A.482;H. Davis v. Vt.66 N. Railway,
to too littlewould have weightthe majority appear given564-572),

to which reference has been made. Bethe ofto process change
True,the has come.it the fact remains thatthis as changemay,
towhich be so ab­line the duties asmay delegatedthe separating

not,master, is notthe from those which may yet clearlysolve
defined, in of much conflict of author­and the process development

Yet all confusion a ishas the tendency clearlyarisen.ity through
In andlatter view of this confusionmanifest to the class.enlarge

here whether thethe concrete presented, dutytendency, question
to of thewas the wasplaintiff’sto warn omitted(which injury)

class, determined with reference toor the latter should beformer
circumstances, in withand accordance what seemsits own peculiar

authorities,and sounder whatever havemaythe better reason the
courts, times,at and underbeen the of other otherconclusions

intlie this thereother circumstances. question spirit,Answering
warn,to underis mind no room for doubt that the theto dutymy

case, a incumbentof the wascircumstances present personal duty
the their contract of for thedefendantsupon employment, neg­by

in areof which their foremanby theyligent performance charge
responsible.

didTlie not arise from theoccasion for the transitorywarning
Itof some was demandedomission or commission fellow-servant.

of as anthe of the work and the character thenatureby place,
and provision.original permanent

the was aThe to which related notwarning dangerdanger
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—or not arise in thewhich of the workmight might progress
mere ofa detail the service of and v.dumping tamping. Perry

157 N. Y. 251. From andthe situation nature ofRogers, the
service, inevitable, inherent,it anwas and continuous danger,

waswhich to theabsolutely ofagainst warning necessary safety
inherent,in an andthe place, continuous sense. Belle­original,

Stone v. 61ville Co. N. J. Law 253. It was asMooney, inherently
and aspermanently necessary demandedany instrumentality by

service, thethe for of the of namesafety whatever or kind.place,
Works,Haskell v. Anchor 178 485. ItMass. was so obviously

that it must have been inindispensable the contractcontemplated
It far thanof was more theemployment. re­necessary warning

telltales,in formthe of to the ofquired protect against danger
trench,in see,overhead because the where he could notbridges,

the was to himself. No willplaintiff powerless one con­protect
tend that the master relieves himself aby furnishing competent

to thatsee areperson sufficient telltales.warnings given by
Railroad, 523; Railroad,v. 68 H. 138Hardy N. Wallacev. N. Y.

302. Can it alter the theof master that the toobligation person
the towhom warn is is to ofduty warn voice insteaddelegated by

in ? cansome automatic contrivance And it beby keeping repair
that the ofsaid to warn collision with an over­duty approaching

telltales,of tohead means the of theby pertainsbridge, safety
while the to warn the aburial beneathplace, duty plaintiff against

stones, voice,of earth andload means of the wasby foreman’s
a detail theof The trench was no a defectiveonly service? less
without the than anis overhead anwithoutplace, warning, bridge”“telltale;efficient and the defect no theis less inherent in former

than in the latter.ease
■ amI tounable follow the refinement of which seeks toreasoning

in to the instru-distinguish, respect master’s betweenliability,
; words,mental and invocal other between thewarning negligence

a inof servant an into automatic contrivancekeep repairfailing
when that is the method of and to outwarning, cryforgetting

thatwhen is the I thesystem Nor canadopted. grasp proposition
athat ato brakeman from collisionwarning necessary protect
anwith overhead the of the whilerelates to place,bridge safety

a ineven more to a awarning protect workingservantnecessary
trench, from the and inherent ofdeep equally dangerrecurring

stones, is, somehow,buried alive beneath loads of earth andbeing
a mere detail of the service.

To that the didin not relate toprove the casewarning present
service,the of the hut to a of thedetail thesafety place, only

“court So as in the of the no earthsay: work trenchlong filling
was thrown into it in the where hethe plaintiff’s placevicinity,
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be said of theas wellThe sameat work was safe.” maywas
it, it isrun safe.no cars throughSo asbridge. longoverhead

confusion arisesThe wholeprovesThis proposition nothing.
maketo thenecessaryfailure to that a warningfrom recognize
from theand distinctapartand safe isservice somethingplace

J. Law 253.61 NStone Co. v. Mooney,itself. Bellevilleservice
isan overheadinstance, bridge quiteof toFor approachwarning

the traininthe drawingfrom the act of employeesdifferent
from theFor and injury resultingthe collisionbridge.through

liable,be becausethe wouldfailure of the masterwarningnegligent
and hence anof theto the safety placethe was necessarywarning

relieve himselfmaster, lie could notthe of whichofdutyabsolute
andfor injury resultingof but collisionprocess delegation;by any

of thein from the startingand of negligentafter spite warning,
not liableconductor, master would beor thethetrain by engineer

inHolcomb, such9 becauseetc. R. R. Ind. App. 198),v.(Evansville
infellow-servantof awould be thecase the negligencenegligence

So, in the casedetail of the service.of an ordinarythe discharge
earth andof the stonesbar, of thethe act of dumpingat warning

and differentanotherquitethe itselfwas one dumpingthing;
and neces­admittedlymanifestlyThe former was somethingthing.

safe, with; the latterto startmake the and serviceto placesary
follows, for toIt that neglectthe itself.related to servicesolely

liable;the master isa to be dumped,that load wasgive warning
in of fromafter and spite warning,hadwhile if the resultedinjury

of ain the dumpingthe teamsters processof one oftire negligence
All confusionload, liable. isnotwould have beenthe master

out,carriedofavoided, of the contract employmentthe true spirit
and consist­done, the plain, just,and complete by adoptingjustice

“ ofnotice to his servantofrule that a master’s duty giving'ent
in course of his em­thelatter will be exposedto which therisks

one, andexists, is notis an absolutesuchwhere dutyployment,
performed who, com­thougha thirdit to person,by delegating

information.”theto properfor that fails givepetent purpose,
can be294. No reason sug­135v. Mass.Wheeler Company,

in the andinherent service certainlyif the iswhy, dangergested
of is ab­the dangerwith the recurrenceand warningrecurring,

safe, thethein order to make working-placenecessarysolutely
withthe eachto repeat warningnot be requiredmaster should

outset, of theat the generalrecurrence of the Warningdanger.
themeasure of master’sservice, not fill out thedoesof theperils

2689, 2692, not2688, certainlyss. 2693);Pers. Inj.,duty (Bail.
in this case.as areunder such circumstances presented

253, the61 N. J. Law plain-In Belleville Stone Co. v. Mooney,
in a andto work wastiff the defendants quarry,was employed by

VOL. LXXI. 21
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blast,the of the foreman to of aby neglect give warninginjured
“to bis The court Under tbe ofpractice. say:according charge

trial court and the verdict of the wethe must asjury, regard'it
that theestablished resulted from the ofplaintiff’s injury neglect

the foreman to and withoutgive timely warning, any contributory
on the of thepart This the realplaintiff. presentsnegligence

pf is,in case,the whichlaw whether the ofquestion negligence
defendant,foreman in thisthe is to the theimputable com-respect

mon master the foreman and the . . .of The ofplaintiff. danger
was one and its occurrence couldblasting frequently recurring,
foreseen,be not the workmen scattered about thealways by quarry,

with thebut of for it. Ifby any person charged duty watching
not andforeseen,the was thedanger proper given,warning quarry

workmen,an thebecame unsafe for but it madeplace was reason-
safe if follow,such was It toably seemswarning given. clearly
on himthat whose it was to take care the shouldduty place.that

safe was castbe the ofkept duty Wetimelygiving warning.
conclude, therefore, that it was of the defendant’s topart theduty

that care be inshould exercised ofplaintiff proper giving warning
...an blast. As the defendant’sexpected extendedresponsibility

itself,the of an andselection included thebeyond agent, warning
must for init answer the of no matternegligence giving warning,

■fit washow the chosen agent.”
Co., 9,IceIn Gerrish v. 63 theConn. the of defend­negligence

overseer, hadants’ who of the of ice fromwork acharge raising
ice-house, elevator,anlake to of anmeans a steamby operated by

in to a for theengine, failing give necessarysignal plaintiff’s
was held to be the of the master. Insafety, this casenegligence

had hotthe master a to theonly procured competent person give
but had a torule that end. The heldadopted court thatsignal,

theof to warn not becould theperformance duty discharged by
an order,ofsimple its execution another.entrusted togiving being

of“The an fit andhowever thatdesignation competentagent,
be, . . . filldoes not out the ofmay sum the master’s obli­.agent

tonor serve relieve the master from furthergation, responsibility.
the thusUntil selected and in fact acts toagent empowered up

limit of act,the the of his master theduty to is notmaster’s duty
done. The master’s at hisduty requires Heperformance. may

in person, or Inoption perform to another.delegate performance
either ease reasonable care must be exercised in the of thedoing

to be donerequiredact the master.”by
etc. Holcomb, 198,In Evansville R. R. 9v. Ind. theApp. plain­

tiff, a car at work track,on the defendants’repairer wasrepair
,thestruck a car pushed a whichby by came uponswitch-engine

Held,without histrack thethat defendants could notknowledge.
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theirthat yarclmasterof liability by showingrelieve themselves
onall at workto thehad directed a brakeman notify employees

In the course of the opinionof of thisthe engine.track approach
“ calledHe wasperson simply uponthe court injured]say: [the

at work and inWhile thus thework where directed!. engagedto
at workhe had been nec­a to which especially assigned,—place

attention,— he had a to thatexpectclose rightessarily requiring
him,care tomaster would reasonable protect byhis use keeping

. . . The toonly precautionthe where he wassafe place working.
notice, andwas the of the unlessbe taken the masterby giving

Ifwhatever.notice there was no reason­the was protectiongiven
notice, then,and forin this someable care exercisedwas giving

reason, to appellantharm still resulted appellee,unforeseen
; of this notice wasclaim to be but the ap­relieved givingmight

itand in was appellant’s neglect.”givingpellant’s duty, any neglect
it, itand To discredit hasThe is instructive.exhaustiveopinion

court;thenot of supremebeen that it is the opinionsuggested
based and sustainedthat it was upon fullybut examination discloses

etc. 118Lang,court. Cincinnati v.R'ythe of thatdecisionsby
579; Railroad, 124;121 Ind. v. 127Rogers Leyden,Ind. v.Taylor

;; 260­ Louisville etc. v. Han­60­ 129 Ind. R'yInd. Wall v. Railway,
131 528.Ind.ning,

effect,To the the thatand directly supporting propositionsame
case theof in the wasthe the foreman present negli­negligence
Railroad,master, Floettl 41 N.of v. Y.the are the following:gence

957;Railroad,792; 46 N. Y.Mullane McGovernSupp.v.Supp. ­
Co.,280, 288;Railroad, 123 92v. N. Y. v.Cheeney Steamship

726; Ellis, 191;Co.v. 72 Co.RailwayGa. etc. Miss.Mississippi
; etc. 3654 Ark. 289­ Lake Shore v. Ohiov. Triplett, R'y Lavalley,

135;221; 50 St. KirkSt. Co. v. Ohio v.Railway Murphy,
251; Railroad, 409;79 Ill. Harrison v. 79 Mich.Senzig, App.

127,— 483;48Luebke 59 Am. FricksonRep.v. Wis.Railway,
428;Railroad, ; 63 Minn.v. 41 Minn. Carlson v.500­ Company,

588; 103Moore v. Mo. Mo.85 v.Railway, Dayharsh Railway,
; ;112 220­ 8570­ Mo. Anderson v.v.Ring Railway, Company,

76;128;Utah 134 v. Com­Cal. Hartvigv. Company,Tedford
522; 2674; 202;19 s.s.Or. Bail. Pers. Bus. Pers. Inj.,pany, Inj.,

950, ;955,12 969Am. & numerous casesEnc. Law (2dEng. ed.)
cited, 590, 592,in A.51 L. R. 593.

FossOur with this v.own cases are consistent view.entirely
Baker, ;247;62 H. v. 62 N. H. 406­N. Nash v.JaquesCompany,

;482; N. 28766 N. H. v. 67 H. Col­Company, Company,Griffin
Co., ; Railroad,lins 69 N.v. Car 68 H. 196­ Burnham H.N. v.

280; 628, Warren,;69 H.Lintott v. N. 632­ Bennett v.Company,
564,70 N. H. 568.
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Attention has been called to decisions of the court ofsupreme
States,the United in of the nonsuit in this case.support Northern

etc. R. R. Peterson, 346;v. 162 Martin Railroad,U. S. v. 166
U. S. 399. Attention also have been called to Alaska etc.might

Whelan,Co. 86,v. 168 U. S. to the same and with even"purpose
effect, since thatgreater case more resembles thenearly present

weakened, however,one. It is anas the fact that theauthority, by
chief dissented,and Mr.justice Justice Harlan and the furtherby

that,fact like the case,of the inopinion themajority itpresent
cites, doctrine,and restsevidently the of Wilsonupon v. Merry,

which has been elsewheresupra, so far as itrepudiated toapplies
circumstances like those in this case. v. 66 N. H.Jaques Company,
482; 89,Davis 84, 94;v. 55 Vt.Railway, Rogers v. Company,

198;144 Mills, 190,Mass. 194;150v. Mass.Ryalls Bus. Pers.
s. 193. It is notInj., that moreimprobable of the authorities

to sustain inthe nonsuit theseeming case were the resultpresent
of the doctrine ofapplying Wilson v. withoutMerry sufficiently

the itmodification hasregarding the trendby of modernundergone
See Stevens Chamberlin,v.authority. 378, 383,100 Fed. aRep.
insuit this district and decided inarising the circuit court of ap­

where v.peals, Wilson Merry is asexpressly the basisrecognized
L,See,of the federal also,decisions. 51 564-572,R. A. where

the of therepudiation doctrine of v.Wilson theMerry by great
of American isweight shown.authority clearly

reason,The of andweight them,as Iprecedent, viewanalogy,
conclusion, when,leads to the that as is inconceded the present

case, the place where the master directs the servant to work is
thatsuch are in order to make itwarnings necessary reasonably

safe, reference to the servicehaving it is the ofrequired, theduty
master, in care,the exercise of toordinary suchgive warnings;
and this is no moreduty todischargeable by delegation competent
servants than is the master,incumbent thegeneral duty, upon to

a safe andprovide In thereasonably place appliances. perform-
ance of such master,the servant the andduty represents his negli-

is the of the master.gence We see no middlenegligence logical
between this andground proposition the general proposition,

indorsed writers,some butby philosophical overwhelmingly
courts, that the master’s to in allrejected by the servant isduty

cases when he hasperformed entrusted it to subordi-competent
nates, and the andmeanssupplied appliances necessaryreasonably
for the purpose.

2. While the conclusion reached would have thebeen same had
the to whom the ofperson been aduty waswarning delegated
common servant ofinstead the foreman in it not fol-doescharge,
low that the latter is in the case.unimportant presentcircumstance
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an additionalfacts it furnishesthe with its associatedOn contrary,
should notthe motion for nonsuit havedecisive reasonand why

590, 592,591, and authorities cited.51 L. R. A.been granted.
inrule, to one hisThe that the master’s liability persongeneral

in the same em­for the of another personemployment negligence
the latter is ratheris to be determined what doingployment by

it, is notthan the official character in which he is ques­by doing
rule,the thetioned. But while such is ques­undoubtedly general

tion of rank is not and without importance.always altogether
when, case,init as theseems clear thatprinciple presentUpon

of enter­the foreman in in the themaster’s prosecutioncharge,
a servant to do acommitted to his directsprise superintendence,
himwork in a thatplace, assuringparticular particular signals

andto his will be such direction assur­indispensable safety given,
master; likewise,ance are the of the fore­acts of the any neglect

direction,in in fulfillment of suchman the of such or thegiving
542-547;48 L. R. A. 51 L. R. A. 590. Theassurance.

in ofthe an the order.assurance case waspresent inseparable part
the it notIt Avouldhave been from the nature of case hadimplied

also,;been etc. v. Manning,expressly Mygiven supra)(Louisville
Stonefrom the Belleville Co.v.previous practice. Mooney,supra.

In the for the the command and as­fixing responsibility injury,
foreman,surance of the acts masteraaíiícIi vrere of theclearly

632; Railroad,628,v. 69 N H. Burnham v.(Lintott Company,
280, ; 542-547; 590;69 N. H. 284­ L.48 R. A. 51 L. R. A. 20

;Am. & Ene. Larv 120­ 10 Ib. cannot be dissociatedEng. 957),
from his fulfill Ifto the assurance. he wassubsequent neglect
the assurance,master’s for the of the command andagent purpose

Avhiohthe inseiwices aby plaintiff’s situation wereperilous
master,tosecured the he Avasalso the master’s for theagent pur­

of the inservant’s accordance with thepose ofprotection, spirit
such command and assurance. He Avasnot the master’s foragent
the former and a mere felloAv-servantfor the latter.purpose,
“ The laAVcannot Avithsuch Nall v.keep pace protean changes.”

129 Inch 260.Railway,
In 124, Torrence,v. 121 Ind. a masterTaylor mechanicRailway,

men,in of the and work in acharge railroadmachinery, shop,
ordered a brakeman to disconnect the of ofone theequalizer
locomotives, and while the brakeman Avas in soengaged doing,

mechanic,under the direction of the master the latter negligently
moved the so that it fellequalizer andupon theseverely injured

Inworkman. the course of a reasoned and unanimousstrongly
reversal, Elliott, J.,foropinion C. it was said: “Nor can itby be

held, Avithout the of natural ifthat heprinciplesinfringing justice,
who is authorized unsafe,to the commandmakes its executiongive
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no for anwhose it is to hasthe employee, duty obey, remedy injury
what he was commanded to do.while Nor do thereceived doing

authorities areasoned such conclusion.”justifybetter
case, ifthe of this not with itsWith ourreasoning application,

aredecisions consistent. itsentirely They fullyown justify ap­
Baker,like here. Foss v. 62to facts those N. H.plication

247; ;Nash v. 62 N. H. 406­ v. 66JaquesCompany, Company,
; 287;482­ 67 N. BurnhamN. H. v. H. v. Rail­Company,Griffin

road, 280; 628,H. Lintott69 N. v. 69 N. H. 630. IfCompany,
not inthese cases do settle the accordance with our contentionquestion

(Li­ ;v. Burnham v. at leastCompany­ theyRailroad),ntott
it v. 67 H. andleave N. theopen (Griffin Company, 287) way

hold, inclear to accordance with what would seem to be a common­
that when a thesense view: entrusted master with hisperson by

command, in inof the exercise of that and the coursepower power
aof the work committed to his orders toservantsuperintendence,

where,in a from the ofwork inherent character the placeplace,
work, inand the nature of the are order tonecessarysignals

safe,it him inmake that will bereasonably assuring given,signals
assurance,andsuch command and in or thegiving giving omitting

master,he the and the master ispromised, representssignals
infor his these Whether this resultrespects.responsible neglect

foreman,reached the rank of the or the natureis ofby regarding
him,committed to a andthe service is matter of nomenclature

inimmaterial the case. It is to understandquite present easy
a in withthat foreman to his acts of common laborcharge, respect

course, fellow-servant;in the is a but it is difficult toordinary
he can besee how so commands and assur­regarded respecting

foreman,inances his character as and with to hisgiven respect
in the of thesuch commands and fulfillment ofnegligence giving

assurances, when, case,insuch as the the command ispresent
such as he andis authorized to the servant isonly give expected

to and the willassurance is that a beobey, particularmerely thing
clone, which it is the “manifest of the foreman to haveduty”
done, as the official of the master.representative

3. From the in which the was andposition plaintiff working,
order,the the aforeman’s of each load was concealedby clumping

in the truest sense. The cases all that it is thedanger agree per­
sonal and absolute of the master to of suchduty give warning

Co., 196;Collins v. Car Lintott68 N. H. v.dangers. Company,
628, 632; Warren, ;69 N. H. Bennett v. 70 N. H. 564­ Wheeler v.

294; Co., ;135 Mass. Coombs 102 573­v. Mass.CordageCompany,
20 Am. 95. in& Enc. Law The case is strongerEng. present
this than Belleville Stone Co. Evansville etc.v.respect Mooney,

Holcomb,R. R. v. Louisville etc. v. and v.GerrishR’y Hanning,
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in there toCo.,Ice eases would seem have been abecause these
themselves,the while in theof servants pres-possibility guarding

such that the servantent the concealment was wascase absolutely
theupondependent warning.

the4. is considered the that defendants wouldmajorityIt by
inif the case had “failedhave liable the foreman topresentbeen

” tomake It is difficult see theforprovisions warning. whyany
forliable the foreman’s ofdefendants should be less aneglect

he thanwhich had introduced for to establishpractice neglecting
such practice.

the defendants would have been5. It is also conceded that
if the foreman had as to renderliable been otherwise so engaged

“to warn. a foreman inhim for the Wasincompetent duty charge
shovelers,” theof and with cares and dis-of a whole teamstersgang

incumbentduties incident to the superintendencetracting general
specialhim, to aa competent duty, uponupon person discharge

much ?of which so dependedthe unfailing performance Might
menfair-minded differ this question?on

6. the on both so farWhile discussion sides has proceeded
that had that the foremanthe the mastertheoryupon provided

the and the hereinshould omitted conclusionwarning,give
idea, itbased that is of note that noreached is upon worthy spe­

rule,for orcial either other­byprovision appointment,warning,
wise, to made the the casehave been master. Asappears by
stands, been, was, fact,it have and the that themay very likely

foreman,were of thethe voluntarywarnings given undertaking
in of Inthe exercise his of thispowergeneral superintendence.

liable,view the master would be to concededauthoritiesaccording
to be and cited Steam­the sound them. v.by Cheeneyby majority

726;Co., 127,-4892 Am.Ga. Luebke v. 59 Wis.Railway,ship
483; v. 19 Or. 522.Rep. Hartvig Company,­

to the and7. It be thatappears generally accepted liability
of the contract. Poll. Tortsmaster rest upon impliedexemption

90. no can be to haveof the saidprocess plaintiffBy reasoning
acontracted concealed whichto assume danger againstimpliedly

him bethe had he wouldmaster’s assuredrepresentative expressly
tohe wasarid whichprotected by against powerlesswarning,

hand, a con-his own. the otherof Onanyguard by vigilance
the sup-tract the master warn tire findsplaintiffto strongestby

theforin the manifest and conceded necessity warning,port
ofof and the foreman’s assuranceprevious practice warning,

warning.
andtoIdle should have been to thepermitted jury,plaintiff go

his should sustained.beexception


