
326 Lee v. Dow. [TI

Grafton,
1,April 1902.

Lee & v.a. Dow.

discharged duringA isservant who without cause the term for which he was
may employer,his begunhired inrecover of an action and tried before

contract,expiratjon recompense wages alreadythe of the for earned .and
deprivation opportunity wages duringfor the of the to earn the remainder

term,of wagesthe the to be the stipulatedlatter difference between the
which, by efforts,and sum the maybethe exercise of reasonable earned

during that time.

Assumpsit, breach of anfor the contractalleged which theby
agreeddefendant to the for the termemploy plaintiffs oneof

term, 1901,from theTransferred November of theyear. superior
J.Young,court by

20, 1899,OctoberThe writ is dated and the ad damnum is
forIt the the$500. was of casepurposes thatagreed there was

a valid contract between the whichparties theby plaintiffs were
IT,to work for the defendant for from 1899,one year April for

month,$50 a that themonthly; plaintiffs worked underpayable
date 20, 1899,the contract from the aforesaid until October when

• cause;the defendant them without anddischarged that their
IT wereto September paid.wages
term, 1901,At the of the courtsuperiorNovember the defend-

ant’s motion to off thestrike was thejury allowed onmarking
$100,that the amount involved thanwas lessground the court

theof that could not inplaintiffs recoverbeing opinion damages
writ,excess of the earned and not at the date ofpaid thewages

and to this the-plaintiffsruling excepted.

AlonzoL. Chamberlinand Ira thefor plaintiffs.Colby,

Bole, Cotton, Mitohell,Charles A. S. and BatchellorWilliam
for the defendant.

Chase, J. If “value in $100the exceeded thecontroversy”
sustained,be as in that themust case had aexception plaintiffs'a of 20.to trial art. The inBill “valueright by jury. Bights,

was the to the from thecontroversy” damage plaintiffs arising
indefendant’s breach of the contract thedischarging plaintiffs

from his the the term.service before of Theexpiration court
ruled wasthat the limited to the sum due the plaintiffsdamage

writ, $55,of the whichfor at the date was or thereabouts.wages
sustained. The contract wascannot be entire andrulingThis
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breach of itan absolute andThere was unjustifiableindivisible.
authorized to treat theThe weredefendant. plaintiffstheby

contract, and have done so. Thethe theyas endingbreach
an to them toaction accrued recoverbreach occurredthemoment

reason of it.the sustainedinjury byfor theyrecompensea just
would not be fullearned recom-of the alreadywagesPayment

valuable to the It assuredThe contract was plaintiffs.pense.
$50earn a month theof an to during unexpiredthem opportunity

term. act thethe The defendant’s them ofdeprivedofpart
and them.injuredopportunity,

would not beextent of necessarilyThe the plaintiffs’ injury
be ifthe the that would earned theamount of wagesbymeasured

iii would be toThey obligedcontinued force. performcontract
contract,in to be entitled to thethe wages.stipulatedthe service

from the ser-themthe defendant prevented performingAlthough
in full without anthevice, could not claim wages makingthey

It wastime elsewhere to someto their advantage.effort employ
theirto curtail Theto reasonable efforts injury.their makeduty
concerned,the future was thecontract,their so far as wasofvalue

themwhich it and the amountbetween the assureddifference wages
earn,earned, effortsthat or reasonableby mightof money they

term. This entitledthe of the weretheyunexpiredduring part
defendant, in to the due at theof the addition wagesto recover

of the breach the contract.date of
the trial action the of theWhen of the occurs before expiration

term, be,there in willis more or less whatdifficulty determining
be, earned the trial and the end ofor to betweenreasonably ought

—term. the death of one the otherthe Various orcontingencies
the the the the as toof health ofparties, employee, un'certainty

labor,demand to bethe for etc.— render the difficultquestion
; held,determined in forand some it issatisfactorily jurisdictions

reason,this that shall not have for thisrecompensethe employee
of his of whichpart The the suminjury. difficulty determining

the act or ofwill a for omissionrecompense wrong’fulperson
notanother is not a foras sufficient reasonordinarily regarded

the In most foractionsinjured per-allowing party any damages.
sonal the cannot determinedbe withinjuries completedamages
satisfaction to the tribunal with the ofcharged duty assessing
them. A ofparty simplyis not hisdeprived right altogether
because the in dollars and cents can made onlymeasure of it be

human is im-The administered tribunalsimperfectly. byjustice
best,at themperfect but fact does not excuse decidingthis from

the that not rea-before them. Hiere is sufficientquestions come
son for the the rulea like one frompresentcaseexcepting general

to the cannotapplicable cases in -which be determineddamages
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the theirwith absolute satisfaction as to of amount. Onjustice
hand, there thethe other is a reasonvery whygood exception

should not be made. maintainThe cannotemployee another
breach,action for the but recover in action allmust one that he is

ever to receive.
inIt is held several that thejurisdictions discharged employee

inof anrecover his action and triedmay employer, beforebegun
contract,the of the theforexpiration recompense wages already

earned under the contract and for the of thedeprivation oppor­
term,—to earn the theremainder oftunity thewages during

thelatter to be difference thebetween stipulated andwages
which,the sum the exercise of reasonableby efforts, bemay

64;earned that time. Sutherland v. 67 Me.during AlieWyer,
Nadeau, 282; Hall, 582;93v. Me. v. Vt.Remelee 31 Cutter
Gillette, 95; Harrison,163 166v. Mass. v. Pa. St. 202;Wilke

641;Love, Meinrath,Hamilton 152 Ind. 54v. v. Mo.Halsey App.
335; Railroad,Pierce inv. 173 U. S. 1. It otheris held juris­
dictions that the be theshall assessed as of date of thedamages

Powers, 527;trial. Y. Hecksher,Everson v. 89 N. v.Larkin 51
133; 429;N. J. RobertsLaw v. 81 FowlerCrowley, Ga. v.

194;Armour, Ala. 617;24 58 Ark.Van Winkle v. Sutterfield,
Brooks, 196;Litchenstein v. 75 Tex. Mount Ass'nCemeteryHope

Weidermann, 67; Ball,v. Catholic139 Ill. Press Co. v. 69 Ill.
;Co.,591; McMullan Dickinson 60 156­v. Minn. GordonApp. v.

Brewster, 7 Wis. 355. All the objections against damagesurged
for the value of the contract when the tried beforeaction is the

action,the term case,of are removed when inexpiration the as this
is not untiltried after the of the term. There is thenexpiration
no for -forall the haveopportunity conjecture, becomecontingencies
settled the the thatoccurrence of facts. accrue sub­by Damages

theto of the action included insequently are not thebringing
“ action,It is the breach that ofthe andjudgment. gives right

action,the facts are not the cause of butsubsequent legal lights
which to follow the to Robertsby breach its result.” v.pecuniary

429,81 Ga. 439. inWhile the rule theCrowley, mentioned line
of authorities first cited commends itself to the and isjudgment

in this the rule in the secondadopted jurisdiction, mentioned line
would inthe same result this case.produce

The citedcases the defendant areby widely distinguishable
from In Jewett, 249,this case. Hartwell Davis9 N. H. v. Bar­v.

517, 530, 70,30 N. H.rington, Newcastle,Smith v. 48 N. H. and
Mills, 215,Berlinv. 52 H.Blodgett N. the broke theplaintiffs

thqirandcontracts to recover for servicessought compensation
meruit, and it heldupon was that while bequantum they might

circumstances,entitled to reasonable under all thecompensation
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untilthe of it the time when thepaymentnot enforcecouldthey
due.in Inthe contracts becamestipulated Thomp­compensation

389, toPhelan, H. the undertook collect the22 N. plaintiffson v.
it due. Inthe contract before wasbyprovidedcompensation

594,Manchester, N. held that an51 H. it was employee,v.Clark
before the offrom hisdischarged employment expirationwaswho

term, the and auponcontractrescind recover quantumthe might
course,contract,of of rendered itsThe rescission the pro­meruit.

itthe time of of the providedas to payment wages byvision
in rateas it did the reference to thethe same provisionnugatory,

of wages.
aentitled to trial byThe areplaintiffs jury.

sustained.■Exception
All concurred.

Grafton,
1,April 1902.

Bailey Ex'rs,a., v. a.McIntire &&
“testator, byis to of the to bo used her forreal devised the wifeestateWhere

maintenance, life,”comfort, support during her natural theand exec-her
question involvingin asuch interest the determination ofutors have no

requireas of the courtand of her title to the advicethe nature extent
thereon.

will of AlexanderEquity,tn for the of theBill construction
from theFacts and case transferred FebruaryMclnfire. agreed,

term, 1902, the J.Young,of courtsuperior by
wife, tire,to W. Mein whotestator his isMaryThe devised

“ estate,executors, real andone the all of both per-also of my
maintenance,sonal, comfort,... be for andto used her herby

remainder,life.” The ifher natural isany,support during
to other The estate of the testator consisted ofparties.devised

stands,and lot land which ita a of situateddwelling-house upon
Littleton,in and at The real$272.personal property appraised

$753.71,estate was to a to and theresubject mortgage amounting
other In the$800.was indebtedness of about order to liquidate

administration,and theindebtedness to the ofexpensespay
$1,600 bank,widow borrowed a afrom and upongave mortgage

means ofthe house and lot loan. no otherto secure the hasShe
the will comeand she can sell she soonsupport, unless property

questionwant. is has toto The whether the rightshepresented
sell the and the thehomestead entire title possessed byconvey
testator.


