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Daniel Remich,C. for the plaintiffs.

Defendants, se.pro

Walker, contention,J. The thatplaintiffs’ has a lifeMary
land, her,in theestate devised to with the to of itright dispose by

“deed whenever she deem itmay to sodo for her com-necessary
fort, maintenance, and notsupport,” does to beappear disputed,
and abe correct statement ofmay the testator’s intention. But
it is not the of the courtprovince to determine the ofvalidity

title, which is derived not from theMary’s executors but from the
testator, and with reference to which the executors have no duty
to Aperform. decisionprospective of the question suggested,

with, claim,whether in accordance or the wouldagainst, plaintiffs’
aidnot inthe executors the performance of a im-fiduciary duty

them in theirposed officialupon no suchcapacities. They have
interest in the determination of that as thequestion to require

Nashua,advice of the court. v. 166;62 H.Greeley N. Gafney
Kenison, 354;64 H. Aldrich, 219, 222;v. N. Ellis v. 70 N. H.

Parish, ante,Carr v. St. Paul’s 231.p.
Qase discharged.

All concurred.

Coos,
1,April 1902.

Harris v. Smith.

propeinpThe in an ydefendant action of settrover cannot the defence of f
person title,showing right,in a third insome or interestwithout himself

person.derived from such
opinion price givenhaulingThe of a as a fair forwitness to wood between

points, upon knowledge locality experiencefounded his of the and his in
business, competent regardedsimilar is ais evidence and to as conclu-be

propersion of fact fromderived sources.
exception unavailingAn to instructions is unless the attention of the Court-
specifically particularis todirected the error claimed.

Trover, for wood. Trial and verdict for theby jury plaintiff.
1901,term, of courtTransferred from the the superiorApril by

Pilce, J.
facts:The toevidence tended theplaintiff’s prove following

9, 1898, and W. MerriamPrior to December Clark H.Tyler
Stark,owned a in in common Inwoodlot and undivided. August,
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Mclntire, debt,as for ato one1898, conveyedMerriam security
lot,the on 18and on and Octoberfire-wood thetheall pulp-wood

of to the atbill the ofplaintiff, requesthis salelatter assigned
the took ofOn the day plaintiff possessionfollowingMerriam.

of title to waswood, notice her one whoBogan, doingthe gave
servant, and himand ordered toas Merriam’s agentthe chopping

17, 1898, Merriam amore. November chattelgave Bogannocut
lot, afterof fire-woodon the that cut thethe includingmortgage

26, 1899,on the woodandtook possession; Januaryplaintiff
defendant,off andunder the bid the subse-sold mortgage, bywas

indrawn The wood wasaway by controversyBogan.quently
with the of Clark and withoutMerriam knowledge anycut by

in loton Merriam his interest the tohis part. conveyedobjection
9,Clark, December 1898.

the had toThe defendant claimed that no title theplaintiff(1)
wood, and that he let his team to wdro used itsimply Bogan,(2)

toin the wood market.hauling
Bean, ina for the who had been thewitness plaintiff, grocery

in for the from theseveral knew distanceyears,business Groveton
road,the and hadto the and the character ofwoodlot village

horses, asked,wood and was to the defend-kept subjectbought
his as to what a fair forpriceant’s wasexception, opinion hauling

tothe wood the village.
substance, ifinstructed the inThe court that theyjury,

the woodbelieved the evidence to show howplaintiff’s tending
Mer-and Merriam fromowned Clark saleby passed byoriginally

riam to the then Merriam the to make the salehadplaintiff, right
titleand the to the wood valid. To this instruc-plaintiff’s was

thetion defendant excepted.

Drew, theJordan & for plaintiff.Buckley,

Rich,Sullivan & Chamberlin &Cleaveland and for the defend­
ant.

Blodgett, J. The fromC. Merriam underplaintiff’s purchase
to ancircumstances show if not author-estoppel,strongly tending

ratification, Clark,ization and on the of conferred herpart upon
in for iftitle to the wood even Clark did not partcontroversy;
inwith his it the sale tointerest the the defendantby plaintiff,

“ Inshow's no or title to the wood derived from anClark.right
trover,of theaction the defendant cannot set defence ofup prop-

in title,a third without some or inter-erty person right,showing
inest himself from Harringtonderived such v.person.” Tremblay,

61 H.N. 413.
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of was a fairopinionBean’s what price for the woodhauling
expertThe was notwas one forcompetent. inquiry calling testi­

art,science, skill,in mattera of or but onemony infor­seeking
themation from in relationwitness to a as to hewhichsubject

information,had means ofthe and whichupon beknowledge may
attained common andobservationby Currierexperience. v. Rail­
road, 498, ;34 N. H. Railroad,508­ Nutter v. 60 485;N. H. 483,

Eastman, 507,61Wells v. N. H. 508. An opinion under such
circumstances is to be aas conclusionregarded essentially of fact

from Leach Bancroft, 411,derived sources. v.proper 61 N. H.
413.

No error is discovered in the ofinstructions the court theto
case;far as in if,so the reserved andjury they appear as is now

claimed, the instructions theassume existence of facts of which
evidence,there nowas the defendant’s isgeneral exception

“ In error,such a therecase must be a specification ofunavailing.
attentionso that the of the court he called to itmay and the

retire,error corrected before the or the verdict will bejury not
Railroad,v. 434, 435,disturbed.” 67 N. H.Emery and author-

cited;ities there 607,Wheelerv. 70 N. H.Railway, 615.

overruled.Exceptions
All concurred.

Coos,
1,April 1902.

Burgess SulphiteReynolds, Adm’x, Fibrev. Co.

plaintiff injuriespersonal mayin anThe maintain aaction for bill of dis-
compel production fragments machineryto of of broken in thecovery the

possession owner, purpose making inspec-of the defendant for the of anas
proper preparationtion them as a in a ofof material the for trialelement

the suit at law.
discovery inspec-Such cannot andrelief be denied for the reasons that the

sought infringement righttion ofwould an of the defendant’sconstitute
property, fragments purposethat an of forexamination the is desired the

experts,enabling testifyof iswitnesses to as and that the action at law
brought tort;damages personala doto recover for nor the statutes remov-

witnesses, authorizinging disability parties taking depo-the of ofas the
trial, view,empowering a furnish suchsitions before and the court to OTder

full, concerningcomplete, adequate obtainingand means of information
property possession equit-inthe the defendant’s as to oust the court of its

jurisdiction discovery accomplishment ofbillable to entertain a of thefor
purpose.that


