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Bean’s opinion of what was a fair price for hauling the wood
was competent. The inquiry was not one calling for expert testi-
mony in a matter of science, art, or skill, but one seeking infor-
mation from the witness in relation to a subject as to which he
had the means of information, and upon which knowledge may be
attained by common observation and experience. Currier v. Rail-
road, 34 N. H. 498, 508 ; Nutter v. Railroad, 60 N. H. 488, 485;
Wells v. Eastman, 61 N. H. 507, 508. An opinion under such
circumstances is to be regarded as essentially a conclusion of fact
derived from. proper sources. Leach v. Bancroft, 61 N. H. 411,
418. :

No error is discovered in the instructions of the court to the
jury so far as they appear in the reserved case; and if, as is now

_ claimed, the instructions assume the existence of facts of which
there was no evidence, the defendant’s general exception is
unavailing. “In such a case there must be a specification of error,
so that the attention of the court may be called to it and the
error corrected before the jury retire, or the verdict will not be
disturbed.” Emery v. Radlroad, 67 N. H. 484, 485, and author-
ities there cited; Wheeler v. Railway, 70 N. H. 607, 615,

Laceptions overruled.
All concurred.

Co0s, }
—_ - April 1, 1902.
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The plaintiff in an action for personal injuries may maintain a bill of dis-
covery to compel the production of fragments of broken machinery in the'
possession of the defendant as owner, for the purpose of making an inspee-
tion of them as a material element in the proper preparation for a trial of
the suib at law.

Such relief cannot be denied for the reasons that the discovery and inspec-
tion sought would constitute an infringement of the defendant’s right of
property, that ap examination of the fragments is desired for the purpose
of enabling witnesses to testify as experts, and that the action at law is '
brought to recover damages for a personal tort; nor do the statutes remov-
ing the disability of parties as witnesses, authorizing the taking of depo-
sitions before trial, and empowering the court to order a view, furnish such
full, complete, and adeqqate means of obfaining information concerning
the property in the defendant’s possession as to oust the court of its equit-

" able jurisdiction to entertain a bill of discovery for the accomplishment of
that purpose.
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Brin 1x EQurry. The bill alleges that the plaintiff has com-
menced an action at law against the defendants to recover dam-
ages for negligently causing the death of the plaintiff’s intestate
by furnishing him for use in his employment improper, unsuitable,
and dangerous machinery; that on April 9, 1899, while the intes-
tate was in the employ of the defendants, he was killed by fall-
ing against the goveinor of an engine; that the engine gave
indications, by an unusual noise, that it was in a defective condi-
tion, and shortly afterward the strap on its connecting rod broke
and caused the connecting rod to break through the oufer casing
with a loud crash, and thereby caused the intestate’s fatal fall;
that the broken pieces of the strap arve in the defendants’ posses-
sion ; that to properly prepare the plaintiff’s action at law for
trial it is necessary that these pieces should be examined by the
plaintiff’s attorneys, and also by competent persons, with a view
of testifying; and that the defendants, though requested, have
refused to permit such examination. The prayer is for a dis-
covery of the picces of tho broken strap, and for an inspection of
the same by the plaintiff’s attorneys and such other persons as she
may desire,

The defendants filed a demurrer, which was sustained pro forma -
by Pike, J., at the April term, 1901, of the superior court, sub-
ject to the plaintiff’s exception.

Crawford D. Hening, for the plaintiff.

Chamberlin ¢ Rich and Orville D. Baker (of Maine), for the
defendants.

CuAsy, J. Whatever may have been the fact prior to 1842
(Laws 1832, ¢. 89, s. 93 Dover v. Portsmouth Bridge, 17 N. IH.
200), there can be no doubt that cver since that date courts of
this state have possessed full equity powers in respect to dis-
covery. .S, e 171,865 G. 5, ¢ 190, 8. 15 G. L, ¢ 209, 5. 1
P. 8, ¢ 205, s. 1. In the grant of equity powers by the last-
named statube, which is now in force, discovery is specially men-
tioned. The jurisdiction of the court over the subject generally
is not questioned, but it is said that this case does not fall within
the jurisdiction. In considering the reasons that have Dbeen
offered in support of this position, it is necessary to have in mind
the origin, purpose, and general nature of this remedy.

« The comnmon law laid down as a maxim, Nemo tenetur armare
adversarium suum contra se; in furtherance of which prineiple it
generally allowed litigant parties to conceal from. each other, up to
the time of trial, the evidence on which they meant to rely, and
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would not compel either of them to supply the other with any
evidence, parol or otherwise, to assist him in the conduct of his
cause.” Best BEv., 5. 624; 1 Gr. Ev, s. 829. A different rule
grew up in equity. The defendant there was obliged to answer
under oath the allegations of the bill, and might be compelled to
produce for inspection by the plaintiff documents that were in
the defendant’s possession and control and were material to the
issues involved in the suit. In such cases the discovery was inci-
dent to the equitable relief sought. But it was not limited to
the issues arising in suits in equity. «“Many cases existed in
which the plaintiff had a legal title, or a legal right, or was pursu-
ing a legal remedy, but wherein no redress could be actually ob-
tained, simply because the plaintiff’s evidence either rested in the
breast of the defendant, or consisted, in whole or in part, of
documents in the defendant’s possession. Hence there was fail-
ure of justice at common.law, and hence there arose the equitable
remedy of bills for discovery, which was made use of simply for
.the purpose of assisting or supplementing the plaintiff’s remedy
at common law.” Bisp. Eq. (6th ed.), s. 567 ; 2 Sto. Eq. Jur., ss.
1484, 1485; 1 Pom. Eq. Jur,, ss. 191, 1956. The law excepted
from the testimony which a party might be compelled to furnigsh
-against himself in this way, testimony tending to conviet him of a
violation of the criminal law, or to subject him to a penalty or
forfeiture; also communications between him and his attorney
relating to the matters in suit, and, if a public officer, testimony a
publication of which would be prejudicial to the community.
With these exceptions, a party could be compelled “to discover
and set forth upon oath every fact and circumstance within his
knowledge, information, or belief,” and to produce and allow his
adversary to inspect and copy every document in the party’s pos-
session material-to the other’s case. Ad. Eq., ¢. 1.

The defendants say that this case is not within this equitable
jurisdiction, because the discovery and inspection sought is of ar-
ticles of personal property belonging to them, in which the plain-
tiff has no right of property or possession. The gist of the action
at law, in aid of which this suit was brought, is the negligence of
the defendants in furnishing the plaintiff’s intestate, their employee,
with improper, unsuitable, and dangerous machinery for use in his
employment. It is a necessary inference from the allegations of
the bill that the «improper, unsuitable, and dangerous” element in
the machinery existed in the strap on the connecting rod of the
engine. This broke and, it is alleged, caused the intestate’s death.
The alleged unsuitableness of the strap may be due to inadequacy
of size, error in form, imperfection in construction, or inferiority of
the materials from which it was made. An inspection of the frag-
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ments will evidently aid in determining whether there was one or
more of these defects in it, and if so, which. As maiters of
proof, the fragments would at least be ancillary to other testimony
on the point. 8 Gr. K., ss. 828, 829; Best Ev., s. 200. They
may be the most reliable and weighty festimony, one way or the
other. The bill alleges that the plaintilf cannot properly prepare
her action at law for trial without an inspection and examination
of them. Dy reason of the demurrer, this allegation must be taken
as true.  Unless the equitable remedy of discovery has been super-
seded by the provision of some plain, adequate, and complete rem-
edy ab law, or is not applicable to a case of tort like that alleged
in the plaintiff’s action at law,— points that are hereinafter consid-
eved,— it iy certain that the defendants through their officers and
agents might be compelled in a suit like the present one to dis-
cover the forn in which the strap was constructed, the character
of the workrmanship by which and the materials from which it was
made,— in short, all the facts within their knowledge, information,
or belief tending to show that it was defective. If they had in
their possession a plan of the strap or of the broken pieces, they
might be compelled to produce it for examination by the plaintiff,
Why, then, may they not be compelled to produce the broken
pieces themselves? Two reasons are suggested: one — positive
and, if well founded, substantial — that the defendants’ right to
possess and control the property, growing out of their ownership
of i, canmot be infringed in this way; and the other -—mnegative
and not applying to the merits of the question — that there is no
precedent for a discovery and inspection of such property. It
must be admitted that the defendants’ right of property in the
broken strap will be interfered with to some extent if they are re-
quired to produce it and allow the plaintiff and others to examine
it.  But such interference will not differ in kind or degree from
that which oceurs when a party is required to produce lis letters,
deeds, plans, other documents, or books, for inspection. The rights
of the defendants arising from the ownership of the strap are no
more sacred than would be their rights arising from the ownerghip
of a plan of the strap, if they had one. The infringement of prop-
erty rights in such cases is justified upon the ground that it is nec-
essary to the administration of justice. Such necessity is alleged
by the plaintiff and admitted by the defendants. It is appavent
that an cxamination of the strap will afford a better means of ag-
cerbaining the truth in respect to its suitableness or unsuitableness
for the office it was to perform than any possible description or
plan of it could afford; and the necessity [or an inspection of it
is corvespondingly greater than the necessity for an oral descrip-
tion or & plan.
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The following cases illustrate the application that has been made
of the doctrine of discovery in aid of actions at law, in respect to
documents and books: v. Corporation of Ewxeter, 2 Ves.
620 ; Moodalay v. Morton, 1 Bro. C. C. 469 ; Burrell v. Nicholson,
1 Myl & K. 680; Storey v. Lennow, 1 Myl. & C. 528 ; Smith v.
Beayfort, 1 Have 507 ; Chadwick v. Bowman, L. R. 16 Q. B. Div.
561; Peck v. Ashley, 12 Met. 478. The documents, a discovery
of which was sought in these cases, were not muniments of title,
or documents containing evidence bearing upon an accounting
between the parties, but were letters, books, and papers supposed
to contain evidence in support of the plaintiff’s case in actions at
law. Indeed, no cages have been found in which it is held that
the right of discovery in respect to documents depends upon the
fact that the documents are muniments of title to property in dis-
pute in the action at law, or that they are relevant to an account-
ing between the parties sought in such action. The right to the
discovery of documents, etc., is as extensive as the right to dis-
covery by oral testimony, and depends upon the same principles.

Marsden v. Panshall, 1 Vern. 407, decided in 1686, is an authority
that discovery may be had of personal property other than docu-
ments, ete. The plaintiff in the suit, a clothier, entrusted clothes
to B for sale in London, and B pawned them to the defendant.
The defendant confessed that B pawned clothes to him, but did
not admit that they were the plaintiff’s. The report says: ¢ Ser-
geant Maynard this day moved for the plaintiff that the defendant
might be ordered to let the plaintiff, with two or more persons
present, have a sight of the clothes pawned, . . . which was or-
dered accordingly ; the meaning of which was, and so it was taken

+ by the court, that the plaintiff should thereby be enabled to bring
an action at law.” The defendants say that this was not an order
compelling inspection of the defendant’s property, as the title was
alleged to be in the plaintiff, and this was not denied. But the
title to the clothes was the fact to be determined in the action at
law. It might turn out that they belonged to the defendant.
Macclesfield v. Davis, 8 Ves. & B. 16, is to the same effect. These
cases nmust be regarded as authorities for the plaintiff in this action.

Occasion for the use of the remedy for the discovery of chattels
and for their inspection has undoubtedly arisen more frequently
in patent cases than in others, but the remedy itself has no special
features peculiar to such cases. Their peculiarity consists in the
manner of affording relief. «Itmay be by an interlocutory njunc-
tion in the first instance. But much more frequently, unless the
case is of the strongest possible kind, it is by merely putting the
matter in train for determination of the right at law, and then at
the hearing a perpetual injunction is granted, upon the plaintiff
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succeeding in the action at law.” Patent Type Founding Co. v.
Walter, Johns. V. C. 727, 780. 1t should be noted in this connee-
tion, also, that the same principles govern discovery, whether it be
invoked in aid of other issues involved in the suib in equity, or be
invoked independently in aid of an action at law. Drake v. Drake,
8 Hare 528 ; Lyell v. Kennedy, 8 App. Cas. 217 ; Wig. Dis. 128.
If dlSGOVGly of personal chattels may be had in the former case,
it may be had in the latber.

In Bovill v. Moore, 2 Coop. C. C. 56, Lord Hldon, in 1815, said:
“ There is no use in this court directing an action to be brought if
it does nob possess the power to have the action properly tried.
The plaintiff has o patent for a machine used in waking bobbin
lace. The defondant is a manufacturer of that article, and, ag the
plaintiff alleges, he is making it with & machine constructed upon
the principle of the machine protected by the plaintiff’s patent
Now the manufactory of the defendant is carried on in secret.
The machine which the defendant uses to make bobbin hce, and
which the plaintiff alleges to be a piracy of his invention, is in the
defendant’s own possession, and no one can have access to it with-
out his permission. The evidence of the piracy at present is the
bobbin lace made by the defendant. The witnesses say that the
lace must have been manufactured by the plaintiff’s machine, or
by a machine similar to it in principle. This is obviously in a
great measure conjecture. No. court can be content with evidence
of this deseription. There must be an order that the plaintiff’s
witnesses shall be permitted, before the trial of the action, to in-
spect the defendant’s machine and to see it work.” It is true, as
the defendants in this case say in their brief, that the order was
placed. “upon the general doctrine that without such inspection
the case could not be properly tried.” As has been seen, the rem-
edy for discovery in aid of actions at law was introduced for the
very purpose of securing proper trials therein. The application of
the remedy to the case was in accordance with the general rule.
An action for infringing the patent was brought,— probably by
direction of the court after compliance with this order,— and was
tried by a jury. 8. €., 2 Marsh. 211. Browne v. Moore, 3 Bl
178, was a similar case, in which the plaintiff was permitted to in-
spect the machine Whmh he alleged infringed his patent. flussell
v. Cowley, Web. Pat. Cas. 457, was a bill Tor discovery as to the
defendant’s infringement of the plaintiff’s patent right for making
iron tubing, and for an accounting. The plaintiff’s counsel acceded
to terms proposed by the other side that an account should be kept
and two persons appointed on each side, as ingpectors of the de-
fendant’s works, for the purpose of giving evidence at the trial of
an action at law to be begun forthwith., An order was made ac-

VOL. LXXI. 23
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cordingly, and an action was thereupon brought, at the trial of
which the inspectors testified, giving expert testimony. The de-
fendants question the authority of this case on the ground that the .
order of inspection was made with the consent of the parties.
Whether the consent was of the nature which the defendants infer
it was, is at least doubtful. It may have resulted from a con-
sciousness that the court had power to make the order sought,
and may have been given merely to expedite the proceedings.
The case is cited as a precedent for the jurisdiction of the court
to order an inspection in such cases in Patent Type Founding Co.
v. Lioyd, 5 H. & N. 192. In Morgon v. Seaward, Web. Pat. Cas.
. 167, an order of inspection of paddle-wheels and machinery was
ordered. Patent Type Founding Co. v. Lloyd was an action at
law, in which the plaintiffs claimed to own a patent for type, the
novelty being the use of a large proportion of tin, which made
the type hard, tough, and enduring. They moved, under 15 and
16 Vigt., ¢. 83, s. 42, for leave to inspect the defendant’s type,
and if necessary to take specimens for analysis, in order that they
might produce evidence of the analysis at the trial. The court,
being of the opinion that the statute did not give them author-
ity to grant an order for specimens, denied the motion. 5 H. &
N. 192. A few days later the plaintiffs filed a bill in equity
praying for an injunction and for liberty to inspect the type and
take samples. Liberty was granted,— the parties to make the
inspection being named in the order,— and the defendant was
ordered to furnish not exceeding four ounces of type for analysis.
Patent Type Founding Co. v. Walter (the defendant in one of the
two actions reported in 5 H. & N.192), Johns. V. C. 727.
There is also a line of cases in which an inspection of real es-
tate has been ordered. Lonsdale v. Curwen, 8 Bli. 168 ; Walker v.
Fletcher, 8 BL. 172; Hast India Co. v. Kynaston, 3 Bli. 168 ; At
torney-Greneral v. Chambers, 12 Beav. 169 ; Lewis v. Marsh, 8 Hare
97. In a note to the firstnamed case, Bligh, the reporter, says:
«The practice in courts of equity of granting orders for inspec-
tion of mines, machines, etc., is well settled. But no notice has
ever been taken of ‘the point in the books of practice, and no au-
thorities are to be found upon the subject in the reports of cases
in equity, except in the case in the court below of Kynaston v.
Fast India Co., as reported 3 Swan. 248, and upon appeal to the
house of lords, now reported in the text, and which case as it re-
lates to warchouses is distinet from former authorities and new in
its kind. Two cases of orders for inspection extracted from the
Tegister’s book are therefore subjoined,”— being Walker v. Fletcher
and Browne v. Moore, supra,— the former providing for an inspec-
tion of mines, and the latter, as has already been stated, for an in-
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spection of machinery in a case for an infringement of a patent.
Story, after speaking of the defect in the administration of justice
in cowrts of common law, arising from their want of power to
“ compel the production of deeds, books, writings, and other things ”

material to the issues on trial, says the defect is “remediable in
courts of equity, which will oompe] the production of such books,
deeds, writings, and other things.” 2 Sto. Eq. Jur., ss. 1484,
1485. See, also, 1 Pom. Eq. Jur, s. 191. It would seem that
these authors had in mind something besides books and documents.

One reason suggested by the defendants why these cases do not
support the plaintiff's claim is because, as they say, in all of them
the plaintiffs set up an interest in the property to be inspected.
As has been already observed, it is not perceived how this affects
the question. The inspection was ordered in each case while the
interest was undetermined, and there was no presumption that it
would be determined in favor of the plaintiffs. If determined in
favor of the defendants, the inspection would in fact be of their
property, the same as in the cases cited in which letters and other
documents were subjected to inspection. The defendant in Hast
Indie Co. v. Kynaston had no interest whatever in the warchouse,
for the examination of which he sought an order. The facts of
this case, at least, do not support the defendants’ contention. It
is also to be noticed that none of the cases places the right of dis-
covery upon this circumstance. The right, as in all other cases,
depends upon the necessity for discovery in the administration of
justice.

To warrant discovery, it is not necessary that there should be
absolutely no means of proving the plaintifl’s case without it. Tn
Bovill v. Moore, there were withesses who would say that the lace
made by the defendant was manufactured by the plaintiff’s ma-
chine or one constructed on the same principle. The plaintiff had
some evidence to sustain his case, but it was not satisfactory. A
party may maintain a bill for discovery, « either because be has no
proof, or because he wants it in aid of other proof.” 2 Sto. lq.
Jur, s. 1483 ; Mer. Bq., ss. 858, 854. « When the plaintiff has
any case to make out, he has a right to discovery of anything
that may assist him in proving his case, or even the smallest tittle
of it Jenkins v. Bushby, 85 L. J. Ch. 400.

The defendants cite three New York cases in support of their
contention — Hennedy v. Nichols, 68 N. Y. Supp. 10568, Ansen v.
Duska, 1 Rob. Sr. Ct. 663, and Cooke v. Company, 29 Hun 641.
In the first case provisions of the code and of general rules of
practice adopted under the authority of the code, relating to dis-
covery upon a motion in an action at law, are construed, and what
is said respecting discovery is based upon Ansen v. Tuska. That
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was an action at law in which there was a motion under the code,.
by the defendant, for the production of the goods involved in the.
action and an inspection of them by persons to be selected by him
to enable them to testify as experts. In denying the motion, the
court refer to the equitable remedy of discovery, and say in gen-
eral terms that there is no authority or principle for discovery such
as was asked for in the case. There is no discussion of the prin-
ciples, and no authorities are cited relating to the matter. In Cooke
v. Company, the question is disposed of without an examination
of authorities. The reasons given for the holding are that a dis-
covery and inspection of the personal property of an adverse
party would be a usurpation of authority to search and inspect
his private premises, and that discovery of books and documents.
is discretionary with the court, and is exercised only where the
party applying has some right or interest in the books and docu~
ments. While the defendant may be compelled to disclose whether
he has the article in his possession and control, and if he has to pro-
duce it for inspection, the procedure is not a search in the sense in~
dicated. It affords no just cause for the fear expressed by the court
that «the dwellings of our citizens will be of small security to them
if they may be invaded by their enemies and searched for articles of’
personal property to be inspected under an order of a court.” Nei~
ther does the right of discovery of books and documents depend
upon the discretion of the court (Wig. Dis. 61 ; Drake v. Drake,
8 Hare 523) ; nor upon the party’s having some right or interest.
in them other than as items of testimony in his favor. Wig. Dis..
209, 210, 266 ; Kerr Dis. 202; 2 Sto. Eq. Jur, s. 1490; 1 Pom.
Eq. Jur., s. 205; Attorney-General v. Thompson, 8 Hare 106 ;
Arnold v. Water Co., 18 R. 1. 189. The slight infringement of the:
right of property that is involved in an inspection of it under an
order of a court of equity is justified by ¢ due process of law ” or
“ the law of the land,” and is in no sense a violation of the right
of the people to be secure in their persons, houses, papers, and ef-
fects, against unreasonable searches and seizures.

A consideration of the origin of the equitable remedy for dis--
covery, and of its nature and purpose, leads to the conclusion that.
it may be employed to compel the production of personal chattels,
as well as books, deeds, letters, and other documents, for inspection
and examination, in aid of an action at law and the foregoing
cages confirm this conclusion.

The defendants’ second objection is because the discovery and.
ingpection are sought for the purpose of having the broken strap
examined by persons with a view of enabling them to testify as
experts in the action at law. This objection must also be over-
ruled. Itis evident that expert testimony may be competent upon
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the issue to be tried, whether it rolate to the form of the strap, the
manner of its construction, or the character of the materials from
which it was made. The defendants have ample opportunity to
procure such testimony. Justice requires that the plaintiff shall
also have an opportunity to have the strap examined by persons in
whose skill and scientific knowledge she has confidence. There
cannot be a fair trial of the case unless such opportunity is given
to the plaintiff. Indeed, it may be that she cannot establish her
right —if she have one — without having the opportunity. The
necessity for it is alleged, and admitted by the demurrer. The ob-
ject of the plaintiff’s bill is the discovery of testimony for use at
the trial, but the discovery must necessarily take place prior to the
trial.  In Marsden v. Panshall, supra, the suit in equity was begun
before the action at law, in order that «the plaintiff should thereby
be enabled to bring an action at law.” See, also, Bowvill v. Moore,
supra; Heathcote v. Fleete, 2 Vern. 442; Morse v. Buckworth,
2 Vern. 443 ; 2 Sto. BEq. Jur, s. 1495; 1 Pom. Eq. Jur, s. 197.
In Russell v. Cowley, Patent Type Founding Co. v. Walter, supra,
and apparently in the other patent cases cited, the inspection was
ordered to enable witnesses to give expert testimony at the trial
of the actions at law. See, also, Burwell v. Wicholson, 1T Myl. &
K. 680 ; Arnold v. Water Co., 18 R. 1. 189.

The defendants place much reliance upon their third point, viz.,
that the equitable remedy for discovery cannot be invoked in aid
of an action al law for a personal tort. They do not question, and
in view of the authorities cannot question, the proposition that dis-
covery may be had in aid of actions of tort relating to property, such
as trover, detinue, trespass, waste, ete. flast India Company v.
Fvams, 1 Vern. 8075 Marsden v. Panshall, I Vern. 407 ; Heath-
cote v. Hlecte, 2 Vorn, 449 ; Morse v. Buckworth, 2 Vern. 448 ;
Sloane v. Hatfield, Bunb. 18 ; Taylor v. Crompton, Bunb. 95 ; Mae-
clesfield v. Dawis, 3 Ves. & B. 16; Burrell v. Nicholson, 3 B. & Ad.
649,—1 Myl & K. 680. Bus they say that a defendant cannot be
called upon to implicate himself divectly or indirectly in a personal
tort because it would tend to show moral turpitude, and so is in-
congistent with principles of natural justice. 1t is true, as has al-
ready been stated, that a person cannot be called upon to furnish
testimony in aid of such an action or any other which tends to
show that he has committed a crime or misdemeanor, or that he is
liable to a penalty or a forfeiturc of property. Testimony of this
kind is excepted from the operation of the remedy, in deference to
the fundamental law that no subject shall be compelled to accuse
or furnish evidence against himself in a criminal proceeding. It
is said also that this equitable jurisdittion will not be exercised in
controversies involving moral turpitude and arising from acts clearly
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immoral, even though brought for the purpose of recovering pecu-
niary compensation. 1 Pom. Eq. Jur, s. 197; 2 Sto. Eq. Jur.,
5.1494 ; Wig. Dis. 83 ; and authorities cited in notes. If this be so,
this case is not thereby excluded from the jurisdiction; fer, so
far as appears, it does not involve moral turpitude or immoral con-
duct on the part of the defendants. They are charged with neg-
ligence, merely, consisting of a failure to perform their implied
contractual obligation to provide the plaintiff with suitable ma-
chinery for the performance of his duties, or a suitable place in
which to work. Although the action at law is in form tort, it is
in fact based upon the failure to perform a duty arising from an
implied promise. Itis as distinguishable in this respect from an
action of trespass to the person, as an action against a common
carrier for the loss of goods in his custody is distinguishable from
an action for setting fire to one’s house. Morse v. Buckworth, 2
Vern. 4438.

If the case is excepted from the equitable jurisdiction pertain-
ing to discovery, it must be for some other reason than that a
discovery would show moral turpitude or immoral conduct on the
part of the defendants; and none has been suggested excepting an
absence of precedents supporting the jurisdiction. The plaintiff
cites and relies upon Macaulay v. Shackell, 1 Bli. N. S. 96, as an:
authority in her favor upon this point. Macaulay brought an
action at law against Shackell and others for libel, and the defend-
ants pleaded the truth of the alleged libelous matter, and in aid of
their defence filed a bill for discovery and a commission for exam-
ining witnesses abroad. Macaulay filed a demurrer to the bill,
which was overruled by Lord Zldon, Chancellor, and Macaulay
appealed to the house of lords, where the judgment of the lord
chancellor was affirmed, so far at least as it granted a commission
for taking testimony abroad. There seems to be a difference of
opinion regarding the scope of the decision, some holding that it
required Macaulay to answer the bill and make the discovery
sought, and others that it only granted a commission to take testi~
mony abroad. See Redfield’s note to 2 Sto. Eq. Jur, s. 1494.
The decision was rendered in 1827, and Mr. Shadwell (presum-
ably Sir Lancelot) was senior counsel for Macaulay. Four years
later the case of Wilmot v. Maccabe, 4 Sim. 268, was before Sir
Lancelot Shadwell as vice-chancellor. This was also a bill for
discovery in aid of a defence alleging the truth of the libelous
matter with which the party was charged in an action at law.
The vice-chancellor, referring to Macaulay v. Shackell, said: « Lord
Eldon, and the house of lords on appeal, decided that where a
person brings an action for a libel it follows, as commensurate
with the right to bring the action, that the party who complains
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is bound to give the discovery which the defendant at law claims
to have by his bill.” The vice-chancellor must have been familiar
with the deeision in the Macaulay case; and if the report of the
case leaves a doubt regarding the decision, the statement of the
vice-chancellor would seem to be sufficient to remove the doubt.
In an carlier case of the same kind (Lhorpe v. Mucauley, 5 Mad.
218) the discovery sought was denied on the ground that it would
show that the party had committed a misdemeanor, but the vice-
chancellor, Sir John Zeach, used the following language in dispos-
ing of the question: « It was next argued that a comrt of equity
would not lend its aid, either for discovery or commission, to
either party in an action at law proceeding ex delicto. . . . No
such limitation of the jurisdiction as to discovery is hinted at in
any book of practice or by the dictum of any judge. Courts of
equity exercise a direct jurisdiction in matters of waste and public
nuisance, which are ex delicto. I am not therefore prepared to
say that a court of equity will refuse its ordinary aid to the par-
ties in any action at law proceeding for a civil remedy.” This
cannot be regarded as authority on the point, but it is worthy of
notice in this conncetion. Chancellor Walworth regarded these
cages as authorities in favor of the right of discovery in actions
for libel wunless the discovery would tend to incriminate the party
or render him infamous. Marsh v. Davison, 9 Pai. Ch. 580, 584,
585, 586.

A dictum of Lord Langdale, Master of Rolls (who, Lord Camp-
bell, in his Lives of the Lord Chancellors, vol. 12, p. 351, says “is
without vigor and has not a judicial mind ™), in Giynn v. Houston,

1 Ke. 329, decided inn 1886, has added to the doubts regarding .

the deecision in Macaulay v. Shackell. The case was & bill for the
discovery of books and documents in aid of an action at law for
an assawlt and false imprigsonment. The discovery was denied on
the ground that it would incriminate the party called on tc make
it The dictum referred to is as follows: «I have looked into the
authorities, which tend very much to confiim my opinion that a
bill of discovery cannot be sustained in aid of an action for a mere
personal tort. If it were necessary to expressly decide this poind,
I think it is clear what the course of my duty would be; but it is
not here necessary, beecause a bill of discovery cannot be sustained
in any case where the matter sought to be discovered may be
made the subject of a criminal charge.” The defendants say that
thig is a decision upon the point, but it is appavent that it is far
from being such. If it had been necessary to decide the point, it
is highly probable that Macaulay v. Shackell and Wilmot v. Mac-
cabe would have been noticed and either distinguished, overruled,
or set right. There is no distinction between libel and assault, as
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personal torts, which would account for a difference in the appli-
cation of the doctrine of discovery to them. There are similar
dicta by Cockburn, C. J., in Pye v. Butterfield, 5 B. & 5. 829, 836,
and by Lord Fitzgerald, in Lyell v. Kennedy, 8 App. Cas. 217,
288. These dicta certainly cannot be regarded as settling the
law on the subject. Attention has not been called to any English
case in which they have been adopted as the law. The industry
of the counsel on both sides in searching for English and Ameri-
can authorities bearing upon the case, manifested by the numerous
citations which they have made, justifies a conclusion that no such
case exists. Wigram cites Glynn v. Houston three times, but
makes no mention of the point in Lord Langdale’s dictum. Wig.
Dis. b, 81, 85, IKerr says «it seems ” that a bill for discovery will
not be entertained in aid of an action for a mere personal tort,
citing Glynn v. Houston. In the next paragraph he says: «Itis
no objection that the discovery be sought in aid of actions which
sound in tort. Bills may also be brought for discovery in aid of
or in defence to actions of trespass and trover; and, in general,
there seems to be no civil right, the trial of which will not'be
aided by a bill of discovery.” Kerr Dis. 6, 7. Evidently Lord
Langdale’s dictum did not-appeal to him as having much weight.
One American case has been cited in which the point was decided
in favor of the defendants’ contention, Robinson v. Craig, 16 Ala. .
50. The decision was based solely upon Glynn v. Houston and the
absence of authorities the other way. There was no consideration
whatever of the principles involved in the question. If the ab-
sence of authorities is entitled to any weight, it is under the cir-
- cumstances very slight. Cases for personal torts arising from the
action of the defendant,— willful torts, so to speak,— in which the
defendant could make discovery without incriminating himself,
must from the nature of the case be very rare. It is possible that
there have been none excepting Macaulay v. Shackell, and cases of
like nature that have been decided in accordance therewith with-
out again raising the question. Cases for negligence were not com-
mon prior to the middle of the last century. The use of steam
and electricity, and the commercial activity consequent thereon,
have immensely multiplied cases of this kind. Tord Campbell’s
act for giving compensation to the families of persons killed by the
negligence of others was enacted in 1846. Eight years later a
procedure bill was passed, largely through the agency of Lord Camp-
bell (17 & 18 Vict., ¢. 125), by which, among other things, it was
provided that either party to a civil action in the superior courts
“ghall be at liberty to apply to the court or a judge for a rule or
order for the inspection by the jury, or by himself, or by his wit-
nesses, of any real or personal property, the inspection of which
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* may De material to the proper determination of the question in
digspute.” fbd, s. 58, In speaking of this act, Lord Campbell
says : «It brings about, as far ag is now practicable, the fusion of
law and equity, and establishes the principle on which our jurispru-
dence must henceforth be moulded, one court for one cause, —-
. e, that the court in which the suit commences shall carry it
through all its stages, and finally determine it and everything con-
nected with it. Thus parties will no longer be kept oscillating
between law and equity till the subject-matter in controversy is
wasted in costs.” Iives of the Lord Chancellors, vol. 12, p. 895,
In passing, it may be remarked that if the act and the reason of its
enactment do not show that its author understood that courts of
equity had jurisdiction to order an inspection of real or personal
property when such inspection was material to the proper deter-
mination of an issue, it certainly shows that he felt there was a
necessity for such inspection in the administration of justice. The
act relicved parties from the necessity of resorting to equity for
discovery, and reasonably accounts for the absence, in England, of
bills of discovery in aid of actions at law for negligence since that
time.

«Cases must arise from time to time which are new cases in
specie, but which are not new cases with respect to the general
principle by which they must be decided.” 1 BL. N. 5. 133;
Walker v. Walker, 68 N. H. 8215 Boody v. Watson, 64 N. H. 162;
Gage v. Gage, 66 N. H. 282. If Macauley v. Shackell and Wil-
mot v. Maccabe ave not authorities in favor of the maintenance of
the plaintiff’s bill, the gencral principles governing the remedy of
discovery certainly justify its maintenance. The case may be a
new case in specie, so far as discovery is concerned, but it belongs
to a clags to which the romedy of discovery is applicable.

It has been suggested that this is a ¢ fishing bill,” and should
be dismissed for that reason. The plaintiff is not endeavering to
ascertain what defence the defendants contemplate making, nor
facts that exclusively relate to the defendants’ case, but is seeking
discovery of facts that will enable her to prove her case. It is
not a fishing bill

The defendants further say that the statutes of the state remov-
ing the disability of parties as witnesses (P. S., c. 224, s. 13),
authorizing the laking of depositions before trial (. 8., ¢. 225),
and giving the court authority to order a view at the trial (P. S,
e. 227, s. 19), furnish a full, complete, and adequate remedy at
law for obtaining the testimony which the plaintiff seeks, and so
ousts the court of its equitable jurisdiction. If these statutes
have such effect in cases where the testimony sought may be
obtained under them, which is doubtful ( Wheeler v. Wadleigh, 87

¢
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N. H. 66; Howell v. Ashmore, 1 Stock. 82; Shotwell v. Smath, 20
N. J. Eq. 79; Union ete. R’y v. Baltimore, 71 Md. 288 ; Russell
V. Dw]aesc]ned 24 W. Va. 61, 68; Lovell v. Galloway, 17 Beayv.
1; 1 Sto. Dq Jur., s. 64), it does not appear that the plaintiff
oould obtain by vntue of them an inspection of the broken strap
prior to the trial. The size and character of the strap are not
stated, but it is reasonably certain that a subpena duces tecum
would be powerless to cause its production at the taking of depo-
sitions. A view of it at the trial would not answer the require-
ments of justice, according to the allegations of the b111
The demurrer should be overruled.

LBaception sustained.

All concurred.

Co0s,
April 1, 1902.

LAPELLE v, INTERNATIONAL ParmEr Co.

In an action for negligence against an employer, certain evidence deemed
sufficient to warrant a submission to the jury of the question whether the
injuries complained of resulted from the defendants’ failure to give neces-
sary instruction and information regarding the dangers pertaining to work
which the plaintiff was directed to perform.

A servant is chargeable only with the risk of dangers of which he is in-
formed, or which ordinary care would disclose to him.

CASE, by an employee against his employers, for negligence in
the failure to properly instruct him and to inform him of the dan-
gers pertaining to his work. Trial by jury and verdict for the
plaintiff. Transferred from the November term, 1901, of the
superior court by Wallace, C. J.

The plaintiff, at the time of his employment by the defendants
and of his injury, was nearly eighteen years of age, and was pos-
sessed of all his faculties. He had never worked in a mill, and
had no knowledge of machinery. The defendants knew of his
inexperience. They employed him and set him to work in one of
their pulp mills, first in sweeping floors a part of a day, and then
four days in rempving pulp with a wheelbarrow from the machines
by which it was made to other parts of the mill. The fifth or
sixth day he worked with the night help, and near midnight was
called on by the boss of the room, who was operating ome of the
pulp machines, to take charge of it while he ate his lunch. The
plaintiff complied, and was injured while so employed.
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