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of was a fairopinionBean’s what price for the woodhauling
expertThe was notwas one forcompetent. inquiry calling testi­

art,science, skill,in mattera of or but onemony infor­seeking
themation from in relationwitness to a as to hewhichsubject

information,had means ofthe and whichupon beknowledge may
attained common andobservationby Currierexperience. v. Rail­
road, 498, ;34 N. H. Railroad,508­ Nutter v. 60 485;N. H. 483,

Eastman, 507,61Wells v. N. H. 508. An opinion under such
circumstances is to be aas conclusionregarded essentially of fact

from Leach Bancroft, 411,derived sources. v.proper 61 N. H.
413.

No error is discovered in the ofinstructions the court theto
case;far as in if,so the reserved andjury they appear as is now

claimed, the instructions theassume existence of facts of which
evidence,there nowas the defendant’s isgeneral exception

“ In error,such a therecase must be a specification ofunavailing.
attentionso that the of the court he called to itmay and the

retire,error corrected before the or the verdict will bejury not
Railroad,v. 434, 435,disturbed.” 67 N. H.Emery and author-

cited;ities there 607,Wheelerv. 70 N. H.Railway, 615.

overruled.Exceptions
All concurred.

Coos,
1,April 1902.

Burgess SulphiteReynolds, Adm’x, Fibrev. Co.

plaintiff injuriespersonal mayin anThe maintain aaction for bill of dis-
compel production fragments machineryto of of broken in thecovery the

possession owner, purpose making inspec-of the defendant for the of anas
proper preparationtion them as a in a ofof material the for trialelement

the suit at law.
discovery inspec-Such cannot andrelief be denied for the reasons that the

sought infringement righttion ofwould an of the defendant’sconstitute
property, fragments purposethat an of forexamination the is desired the

experts,enabling testifyof iswitnesses to as and that the action at law
brought tort;damages personala doto recover for nor the statutes remov-

witnesses, authorizinging disability parties taking depo-the of ofas the
trial, view,empowering a furnish suchsitions before and the court to OTder

full, concerningcomplete, adequate obtainingand means of information
property possession equit-inthe the defendant’s as to oust the court of its

jurisdiction discovery accomplishment ofbillable to entertain a of thefor
purpose.that
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Equity'. hasThe bill that the com-in plaintiffBill alleges
to recoveraction at law the defendants dam-an againstmenced

death of thethe intestateplaintiff’sfor causingnegligentlyages
unsuitable,inusehim for his employment improper,furnishingby

9, 1899, while the intes-that on Aprilmachinery;and dangerous
defendants, killedin of the he was fall-the bywas employtate

the of an that theengine; engine gavegovernoragainsting
noise,indications, in defectivethat it was a condi-an unusualby

on rodtion, afterward the its brokeconnectingand strapshortly
rod the outerthe to breakconnecting casingand caused through

fall;the fatalcrash, and caused intestate’sloud therebywith a
inof the are the defendants’ posses-brokenthat the pieces strap

to the action at law forsion; that prepare plaintiff’sproperly
examined thethat these should betrial it is necessary pieces by

and with a viewalso competentplaintiff’s attorneys, by persons,
defendants,that the haverequested,of and thoughtestifying;

The for a dis-to such examination. ispermitrefused prayer
of the and for an ofstrap,of the brokenpieces inspectioncovery

the and such other as shethe plaintiff’s attorneys personssame by
desire.may

demurrer,filed a which wasThe defendants sustained pro forma
J., 1901,Pike, term, court,at of thethe sub-April superiorby

to theject plaintiff’s exception.

D. for theHening, plaintiff.Crawford

and D. Baker forChamberlin Rich Orville theMaine),(of&
defendants.

Chase, toJ. been the fact 1842priorWhatever havemay
1882, 89, 9; Bridge, 17c. s. Dover v. Portsmouth N. H.(Laws

datethere can no doubt that ever since that courts ofbe200),
inhave full topowers respectthis state dis­possessed equity

; 190,S., 171, S., 1; L, 209, ;s. c.R. c. s. 6­ G. c. G. s. 1­covery.
205,S., ofP. c. s. 1. In the the last-­bygrant equity powers

statute, force,innamed is now is men­which discovery specially
The of the court over thetioned. jurisdiction subject generally

is not fallis not but it said that this case does withinquestioned,
In the reasons that havethe beenjurisdiction. considering

inin of it is to have mindoffered thissupport position, necessary
and ofthe nature this remedy.origin, purpose, general

“ maxim, teneturThe commonlaw laid down a Nemo armareas
se;suum contra inadversarium furtherance of which itprinciple

other,allowed conceal from each totoparties upgenerally litigant
trial,time of the evidence on which meant to andthe they rely,
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themeither of to thewould not othercompel supply with any
otherwise, inevidence, or to assist him theparol conduct of his

Ev., 624; Ev.,1s. Gr. s. 329. Acause.” Best different rule
in The wasdefendant thereequity. togrew up obliged answer

bill,the andunder oath the of bemight toallegations compelled
thefor documentsby plaintiff that inproduce inspection were
and control and werethe defendant’s materialpossession to the

in In suchinvolved the suit. cases theissues was inci­discovery
the But it wasdent to relief not limitedequitable sought. to

in inthe “Manyissues suits cases inarising equity. existed
title,had a or awhich the or wasplaintiff legal legal right, pursu­

coulda but wherein no redress belegal remedy, ob­ing actually
tained, because the evidence either insimply plaintiff’s rested the

consisted,defendant,the in wholebreast of or or in ofpart,
in the Hencedocuments defendant’s therepossession. was fail­

common-law, andure at hence there aroseof thejustice equitable
which madeof bills for was usediscovery, ofremedy forsimply

of the.the or plaintiff’spurpose assisting supplementing remedy
557;s. 2 Jur.,law.” Sto.at common ss.Bisp. Eq. (6th ed.), Eq.

1485; Jur., 191,11484, ss. 195. ThePom. lawEq. excepted
a befrom the whichtestimony party might compelled to furnish

in tohimself this convict him of away, testimony tendingagainst
law, himthe criminal or toviolation of to asubject orpenalty

him andforfeiture; also communications between his attorney
suit, and, if officer,in ato the matters public arelating testimony

of be towhich would theprejudicialpublication community.
“could beWith these a toexceptions, compelled discoverparty

factset forth oath andeveryand circumstance withinupon his
belief,”information, and toor andproduce allow hisknowledge,

into and document theinspect every os­adversary copy party’s p
c.the other’s case. Ad. 1.session material-to Eq.,

this case withinThe defendants that is notsay this equitable
because the and is ofdiscovery inspectionjurisdiction, sought ar7

them, intotides of which thepersonal property belonging plain-
orof Thetiff has no of the actionright property possession. gist

law, ofin aid which this suit was is theat ofbrought, negligence
intestate,in thethe defendants theirplaintiff’sfurnishing employee,

unsuitable,with and infor use hisimproper, dangerous machinery
It is a inference thefrom ofnecessaryemployment. allegations

”“ unsuitable,the andbill that inthe elementimproper, dangerous
in the on themachinerythe rod of thestrap connectingexisted

and, is theThis broke it caused death.intestate’salleged,engine.
the beunsuitableness of due toThe strap mayalleged inadequacy

form, construction,in insize, orof error ofimperfection inferiority
made. Anfrom which it was ofinspectionthe materials the frag-
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inaid whether therewill wasevidently determiningments one or
it, so,in and ifthese defects which. Asmore of matters of

would at least be tothe otherancillaryfragmentsproof, testimony-­
Ev., 829;328, Ev.,ss.3 Gr. Best s.the 200.on point. They

andthe most reliable onebe orweighty testimony, themay way
that theThe bill cannotplaintiffallegesother. properly prepare

anat law for trial without andher action inspection examination
demurrer,reason of the thisof them. must beBy takenallegation

Unless the ofas true. has beenequitable remedy discovery super­
the of andprovision plain,someby adequate,seded rem­complete

law, or not to aat is case of tort like thatedy applicable alleged
law,—action at that arein the hereinafterplaintiff’s points consid­

ered,— it certain that the defendants theiris officers andthrough
inbe a suit like themight compelled one to dis­presentagents

in constructed,the form which the was thestrapcover character
which and the fromof the materials which itworkmanship by was

short,made,— in all the within their information,facts knowledge,
to show that it was Ifor belief defective. had intending they

thea of or of the brokenplantheir possession strap pieces, they
to it forbe examination theproducemight compelled by plaintiff.

then, not hethey- to themay compelled brokenWhy, produce
—?themselves Two reasons are onepieces suggested: positive

—and, founded,if thatwell substantial the defendants’ toright
and control the out of theirproperty,possess growing ownership

—init, cannot be andof this theinfringed way; other negative
—theand not to merits of the that thereapplying question is no

a andfor ofdiscovery inspection such Itprecedent property.
admitted that the inmust be defendants’ of theright property

be interfered with tobroken will some extent ifstrap are re­they
andto it allow the and others to examineproduce plaintiffquired

interference will not inBut such differ kind orit. fromdegree
letters,occurs when a is topartythat which hisrequired produce

documents, books,deeds, other or for Theplans, inspection. rights
fromdefendants theof the of the are noarising ownership strap

than would be theirmore sacred from therights arising ownership
ifa the had one. Theof of ofstrap, theyplan prop­infringement

in cases is thesuch that it is nec­justified uponerty rights ground
to the administration of Such isessary justice. necessity alleged

and admitted thethe defendants. Itby isby plaintiff apparent
an examination of the will afford a means ofstrapthat better as­

inthe truth to its suitableness or unsuitablenessrespectcertaining
it to thanthe office was orperform any possiblefor description

afford; andcould the an itof it for ofnecessity inspectionplan
than the for an oralcorrespondingly necessity descrip­is greater

ation or plan.
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cases illustrate theThe following that has beenapplication made
in law,the doctrine of aid of actions at indiscoveryof resjsect to

-and books:documents v. Exeter, 2Corporation Ves.of
620; Morton, 469;v. 1 Bro.Moodalay C. C. Burrell Nicholson,v.

680; Lennox,& K. ;1 v. 1Storey & C. 523­Myl. SmithMyl. v.
;1 Hare 507­ ChadwickBeaufort, Bowman,v. L. Q.R. 16 B. Div.

561; Peck 12v. Met.Ashley, documents,478. The a discovery
cases,was inof which these weresought not title,muniments of

documentsor evidence ancontaining' bearing upon accounting
letters, books,the but werebetween andparties, papers supposed

evidence into contain of the insupport plaintiff's case actions at
Indeed, no cases havelaw. been found in which it is held that

inthe of toright discovery respect documents thedepends upon
the documentsfact that are muniments of title to in dis­property

law,in atthe action or that arepute relevant to anthey account­
thebetween inparties such action.ing sought The to theright
documents, etc.,of is asdiscovery extensive as the to dis­right

oral andby testimony, thecovery depends sameupon principles.
Panshall, 1 407,Marsden v. Vern. 1686,decided in anis authority

be hadthat ofdiscovery may personal other than docu-propeily
ments, The in suit,etc. plaintiff clothier,the a entrusted clothes

London,inB for sale and Bto them to thepawned defendant.
him,The defendant confessed that B clothes to but didpawned

werenot admit thethat"they Theplaintiff’s. “Ser-report says:
this for theMaynard day moved that thegeant plaintiff defendant

to letbe ordered the with twomight plaintiff, or more persons
have a of thepresent, clothes . . .sight which or-pawned, was

;dered the was,of whichaccordingly andmeaning so it was taken
court, that thethe plaintiff shouldby be enabled tothereby bring

an action at law.” The defendants that tiffs ansay was not order
of theinspection defendant’scompelling as the title wasproperty,

in theto be and thisplaintiff, was not denied.alleged But the
title to the clothes was the fact to be determined in the action at
law. It turn out thatmight to thethey defendant.belonged

Davis, 16,v. 3 & B.Ves. is to the same effect. TheseMacclesfield
cases must be as authorities for the inregarded tiffs action.plaintiff

Occasion for the use of the for theremedy of chattelsdiscovery
and theirfor hasinspection arisen moreundoubtedly frequently

others,in cases than in butpatent the itself has noremedy special
features to such eases.peculiar Their inconsists thepeculiarity

“manner of relief. It be anaffording may by injunc-interlocutory
intion the first instance. But much more unless thefrequently,

kind,of thecase is itstrongest possible is theby merely putting
inmatter train for law,determination of the at and then atright

athe perpetual ishearing injunction thegranted, upon plaintiff
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in at Patent Co.Foundingthe action law.” v.succeeding Type
Walter, 727, in780. It should be noted this connec­Johns. V. C.
tion, also, whether itthat the same bediscovery,principles govern

in ininvoked in aid other involved the suit or beof issues equity,
Brahe,in of an action at law. Drake v.invoked aid.independently

217;83 Hare 523­: v. Cas. Dis. 123.Lyell Kennedy, App. Wig.
case,inIf be had the formerof chattels maydiscovery personal

it be had in the latter.may
Eldon, 1815,Moore, 56, inIn Bovill 2 C. C. Lord said:Coop.v.

“ in an action to be ifThere is no use this court directing brought
it to the action tried.does not the have properlypossess power

inThe a machine used bobbinhas a for makingplaintiff patent
article, and,lace. a manufacturer that theThe defendant is of as

it with a machine constructedhe is uponplaintiff alleges, making
the theof the machineprinciple protected by plaintiff’s patent.

inNow the of the defendant is carried on secret.manufactory
lace,The machine defendant uses to make bobbin andwhich the

invention,which the a into be of bis is theplaintiff piracyalleges
defendant’s and no one can have access to it with­own possession,
out athis The evidence of the is thepermission. presentpiracy
bobbin lace the defendant. The witnesses that thesaymade by

machine,lace tbemust been manufactured orby plaintiff’shave
a in inmachine similar to it This is aby principle. obviously

No. court can withmeasure be content evidencegreat conjecture.
of this There be an order tliat tbemustdescription. plaintiff’s

action,shall trial the in­witnesses be before the of topermitted,
true,the it It isdefendant’s machine and to see work.” asspect

brief,the in indefendants ease their that tlie order wasthis say
that suchtbe doctrine withoutplaced “upon inspectiongeneral

seen,the case could not be tried.” As has been tbe rem­properly
for in aid of actions at law was introduced for theedy discovery

Theof trials therein. ofvery purpose applicationsecuring proper
the the was in the rule.to case accordance withremedy general
An action for the patent was brought,— probably byinfringing

order,—direction of tbe this andcourt after with wascompliance
C., Moore,tried a 2 3S. 211. Browne v. Bli.Marsh.by jury.

178, case,a in to in­was similar which the was permittedplaintiff
the Ms Russellspect machine which he patent.alleged infringed

457,v. Web. Pat. Gas. was a bill for as to tbeCowley, discovery
tbe fordefendant’s of plaintiff’s right makinginfringement patent

iron and for an The counsel accededaccounting. plaintiff’stubing,
to terms the other that an account beside shouldproposed keptby
and side,two de­on each of thepersons asappointed inspectors

works,fendant’s for the of at the trial ofevidencepurpose giving
an action at law An made ac­to be forthwith. order wasbegun

yol. lxxi. 23
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an action atand was the trial ofthereupon brought,eordingly,
testified,the The de­inspectors expertwhich giving testimony.

this thethe of case on that thefendants question authority ground
was made with the consent of the-order of inspection parties.

the of the nature theWhether consent was which defendants infer
was,It is at doubtful. It have resulted from a con­mayleast

had to make thethat the court orderpowersciousness sought,
have to theand been merely expeditemay given proceedings.

for thecited as a of the courtThe case is precedent jurisdiction
in insuch eases Patent Co.to an inspection Poundingorder Type

Seaward,192. In v.5 H. & N. Web. Pat. Cas.Morganv. Lloyd,
of of and was167, an order inspection paddle-wheels machinery

Co. v. wasPatent an action atPoundingordered. LloydType
to a thelaw, in which the claimed own forplaintiffs patent type,

tin,a madethe use of of whichlarge proportionnovelty being
hard, moved, andand under 15the enduring. Theytype tough,

83, 42,Vict., c. s. for leave to the defendant’sinspect16 type,
for in thatspecimensand if to take orderanalysis, theynecessary

court,of the at the trial. Theanalysisevidencemight produce
that the statute author­the did not themopinionof givebeing

5 H. &an for denied thespecimens,order motion.toity grant
later a inA few the filed billN. 192. days plaintiffs equity

an and for the andfor to inspect. typeinjunction libertypraying
make thewas the toLiberty partiestake samples. granted,—

order,—in the defendant wasnamed the andInspection being
not four ounces of fortypeto furnish exceeding analysis.ordered

Co.v. defendant in one of theFoundingPatent Walter (theType
V.in 5 H. & N. Johns. C. 727.192),two actions reported

in which an of real es­line of inspectionThere is also a cases
;Curwen, Bli. v.Lonsdale 3 168­ordered. v. Walkertate has been

153; Att­172; Co. 3 Bli.Fletcher, 3 Bli. Past India v. Kynaston, ­
Marsh, HareChambers, 159; v. 812 Beav. Lewisv.orney-General

case, the says:anote the first-named reporter,97. In to Bligh,
for inspec­in of of orderscourts equity grantingThe practice
notice hasmines, machines, etc., well But nois settled.tion of

au­and noin the oftaken of the books practice,«everbeen point
casesin ofreportsthe thesubjectare to be found uponthorities

of v.in the court below KynastonIn in the caseexceptequity,
248, theCo., to3 and upon appealPast India as Swan.reported

re­text, which as itlords, in the and easeLouse of now reported
new inauthorities anddistinct from formerislates to warehouses

theextracted fromof orders for inspectionIts kind. Two cases
PletcherWalker v.book are therefore subjoined,”— beingregister’s

anMoore, former for inspec­theBrowne v. supra,— providingand
in-stated, anlatter, forhas beenmines, and the as alreadytion of
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in a anof case for of aspection machinery patent.infringement
the in the ofafter of defect administrationStory, speaking justice

law,in fromcourts common their want of toof powerarising
”“ books,deeds,of and otherthecompel production thingswritings,

“trial,material to the issues on the defect remediable inissays
books,courts of which will of suchtheequity, compel production

deeds, Jur., 1484,and 2other Sto. ss.writings, things.” Eq.
See, also, Jur.,1485. 1 Pom. s. 191. wouldIt seemEq. that

these authors had in mind andbesides boobs documents.something
One reason the notdefendants these cases dosuggested by why

because,the claim in allis as of them■support plaintiff’s say,they
the set an interest in the to beplaintiffs up property inspected.

observed,As has been it not how this affectsperceivedisalready
the The in thequestion. was ordered each case whileinspection

undetermined,interest andwas there was no that itpresumption
would be determined in favor of If inthe determinedplaintiffs.

defendants,favor of the the in factwould be of theirinspection
in inthe same as the cited letterscases which and otherproperty,

indocuments were to The defendant Eastsubjected inspection.
warehouse,India Co. Kynastonv. had no whatever in theinterest

for the examination an Theof which he order. facts ofsought
case, least,this at do not the Itdefendants’ contention.support

is also to be noticed that none of the cases the dis­ofplaces right
cases,this circumstance. The in allcovery as otherupon right,

the independs for ofthe administrationupon necessity discovery
justice.

To warrant it is not there bethat shoulddiscovery, necessary
no means of the case without it. Inabsolutely proving plaintiffs

Moore,Bovill v. there were whowitnesses would that the lacesay
made the defendant was manufactured ma­theby plaintiff’sby
chine or one constructed on the same The hadprinciple. plaintiff

case,tosome evidence sustain his but it was Anot satisfactory.
“maintain a forbill either he noparty may discovery, because has

or he it in ofproof, because wants aid other 2 Sto. Eq.proof.”
“Jur., 1488;s. 853,Mer. ss. the854. When hasEq., plaintiff

out,case to make he has aany to ofright discovery anything
case,that him in orassist his even the smallest tittlemay proving

of it.” Jenkins v. 35 L. J. Ch. 400.Bushby,
The defendants cite three New York in of theircases support

— Nichols, 1053,contention v. 68 N. Y. Ansen v.Kennedy Supp.
Tuska, 663,1 Rob. Sr. Ct. and Cooke 29 Hun 641.v. Company,
In the casefirst of the code ofprovisions and of rulesgeneral

code,underpractice the of the dis­adopted toauthority relating
a law, construed,motion in an action at are and whatcovery upon

is said is based Ansen v. Tuska. Thatrespecting discovery upon
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code,,theat law in there motion underwas an action which awas
indefendant, the-­for involvedthe the of theby production goods

himbe byan of them to selectedaction and inspection by persons
motion, thethem to as theto enable Inexperts. denyingtestify

inand say gen­refer to the ofremedy discovery,court equitable
suchfor discoveryeral terms that there nois orauthority principle

thein of prin­as asked for the no discussionwas case. There is
CookeInthe matter.and no authorities are cited tociples, relating

examinationthe is without anv. ofquestion disposedCompany,
a dis­are thatThe reasons the holding’of authorities. forgiven

an adversethe ofand ofinspection personal propertycovery
and inspectwould be a of to searchparty usurpation authority

documents,and that books andhis ofprivate premises, discovery
thecourt, whereis with the exercised onlyand isdiscretionary

docu­in the andhas or bookssome interestparty applying right
whether-­the to disclosements. While defendant bemay compelled

control, toarticle in and if he has pro-rhe has the his andpossession
in­in the senseduce it for the a searchis notinspection, procedure

courtaffords thedicated. It no cause for the fear expressed byjust
“ 'themtothat the our citizens of securityof will be smalldwellings

ofarticlesif be their forinvaded and searchedmay enemiesthey by
Nei­to of a court.”be under an orderpersonal property inspected

documents dependther the of anddoes of booksright discovery
Drake,51; Drake v.the discretion of the court Dis.upon (Wig.

interest,; or3 nor the someHare party’s right523)­ upon having
in in Dis.them other than items of his favor. Wig.as testimony

1490;209, 256; 202; Jur., 1210, 2 s. Pom.Kerr Dis. Sto. Eq.
106;Jur., 205;s. 8 HareGeneral v.Eq. Attorney- Thompson,

Co., of the.­Arnold 18 R. I. 189.v. Water The slight infringement
anit underof that is involved in an ofright property inspection ”“ law ororder of- a court of is due ofprocessequity justified by

“ land,”law of the in thethe and is no sense a violation of right
houses,of in and ef­the to be secure theirpeople papers,persons,

fects, against unreasonable searches and seizures.
A dis-consideration of the of forthe equitable remedyorigin

and of its the that-nature and leads to conclusioncovery, purpose,
chattels,it be to the ofemployed personalmay compel production

books, letters, documents,as deeds,well as and other for inspection
examination, law;and in aid andof an action at the foregoing

cases confirm this conclusion.
The defendants’ second is because the and.objection discovery

are for the of the brokeninspection strapsought purpose having
examined with a view of them toby persons testify asenabling

in the action at law.'experts This must also be over-objection
ruled. It is that beevident expert testimony may uponcompetent
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of the thetried, the form strap,whether it relate toto betbe issue
fromconstruction, the materialsofits or the characterofmanner

toopportunitymade. The defendants have ampleit waswhich
requires the shallthat plaintiffJusticetestimony.procure'such

inpersonsexamined byan to have the strapopportunityalso have
Thereconfidence.she hasscientificskill and knowledgewhose

issuch opportunity givena fair trial of the case unlessbecannot
hercannot establishIndeed, it that shebemaythe plaintiff.to

—— Thethe opportunely.if one withoutshe have havingright
ob­demurrer. Theand thefor it is admitted byalleged,necessity

for use atofbill the testimonythe is discoveryof plaintiff’sject
to thetrial, take priorthe must necessarily placebut discoverythe

Panshall, in wasthe suit equity begunMarsden v.In supra,trial.
“law, shouldat in order that the plaintiff therebythe actionbefore

also, Moore,See, Bovill v.an law.”to action atenabled bringbe
Buckworth,442;Fleete, 2 Morse v.Heathcote v. Vern.supra;

Jur., s.Jur., 1495; 1 Pom. 197.; 2 s. Eq.443­ Sto. Eq.2 Vern.
Walter,Co. v.Patent Founding supra,Russell v. Cowley, TypeIn

cited, the wasinspectionin the other casespatentand apparently
at the trialenable to expert testimonyto witnesses giveordered

Nicholson, 1also, &See, Burrell v. Myl.actions at law.theof
Co.,; Arnold 18 R. I. 189.680­ v. WaterK.

viz.,their thirdmuch reliance point,The defendants place upon
in aidcannot be invokedforthe equitable discoverythat remedy

not anddo question,action at law for a tort. Theyan personalof
the that dis­the authorities cannot propositionin of question,view

to suchbe had in aid of actions of tort property,may relatingcovery
detinue, waste, Indiatrover, etc. East v.trespass, Companyas

407; Heath­Panshall, 1Evans, 307;1 Marsden v. Vern.Vern.
443;Buckworth, 2Fleete, 442; Vern.2 Vern. Morse v.cote v.

95;Bunb. Macc­18;Bunb. v.TaylorSloane v. Hatfield, Crompton, ­
Nicholson, B.Davis, 16; 3 & Ad.3 & B. Burrell v.v. Ves.lesfield.

cannot beK. 680. a defendant649, & But thatsayMyl. they—1
in ato or indirectly personalhimselfimplicate directlycalled upon
and is in­soit would tend to show moral turpitude,becausetort

true, as al­It is haswith of naturalconsistent principles justice.
to furnishstated, called uponthat a cannot bebeen personready

which tends toin aid of an action or othersuch anytestimony
misdemeanor, he isor thathe has committed a crime orthatshow

of thisTestimonyto a or a forfeiture ofliable penalty property.
in deference toof the remedy,kind is from the operationexcepted

to accusefundamental law that no shall be compelledthe subject
Itin ahimself criminal proceeding.or furnish evidence against
inbewill not exercisedsaid also that this equitableis jurisdiction

from actsand clearlycontroversies moral turpitude arisinginvolving
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immoral, even for the ofthopgh brought purpose recovering pecu­
Jur., 197; Jur.,1 s. 2Pom. Sto.niary compensation. Eq. Eq.

1494; ; so,ins. Dis. 83 and authorities cited notes. If this beWig.
for,case is not excluded from thethis sothereby jurisdiction;

it orfar as does not involve moral immoral con­appears, turpitude
on the of areduct the defendants. withpart They charged neg­

a failure to theirofmerely, performligence, consisting implied
contractual to the with suitable ma­obligation provide plaintiff

duties,for the of or a suitable inhischinery performance place
tort,inwhich to work. the at law is form itaction isAlthough

in the afact based failure to from anupon perform duty arising
inIt is as this from animplied promise. respectdistinguishable

to the an aaction of as action commontrespass person, against
carrier for the loss of in fromhis isgoods custody distinguishable

Buckworth,an 2action for fire to one’s house. Morse v.setting
443.Vern.

If the case is from theexcepted equitable jurisdiction pertain­
to it must be for some other reason than that a.discovery,ing

would moral or conductshow immoral on thediscovery turpitude
defendants;theof and none has been anpart suggested excepting

of the Theabsence precedents jurisdiction. plaintiffsupporting
96,Shackell,and Bli.cites relies v. 1 N. S. as an-­upon Macaulay

in her anfavor thisauthority point. Macaulayupon brought
libel,ataction law Shackell and others for and the defend­against
matter, and inants the truth of the aid oflibelouspleaded alleged

their defence a bill and exam­filed for a commission fordiscovery
bill,filed a to thewitnesses abroad. demurrerining Macaulay

Eldon, Chancellor,which was overruled Lord and Macaulayby
lords, lordto the house of where the of theappealed judgment

affirmed,chancellor far at it awas so least as commissiongranted
for abroad. There to be a ofseems differencetaking testimony

decision,the that it-­of the someopinion scope holdingregarding
to answer the bill and make therequired discoveryMacaulay

and that it a to take testi­others commissionsought, only granted
Jur.,2 s. 1494.abroad. See Redfield’s note to Sto.mony Eq.

1827,The decision was rendered in and Mr. Shadwell (presum­
Sir Fourwas senior counsel forably yearsMacaulay.Lancelot)

Maccabe, 263,later the case of v. 4 was before SirWilmot Sim.
Lancelot Shadwell a bill foras vice-chancellor. This was also

in the libelousaid of a defence the truth ofdiscovery alleging
matter in at law.with which the was an actionparty charged

Shackell, “LordThe said:to v.Macaulayvice-chancellor,referring
Eldon, a-­and the house of lords on decided that whereappeal,

follows,an a itaction for libel as commensurate-­person brings
action,with the the thatto the who complainsright bring party
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lawthe wbicli the defendant atbound to claimsdiscoveryis give
bill.” The vice-chancellor must have been familiarhave Msto by

case; ifin and the of thethe decision the reportwith Macaulay
decision, theleaves a doubt the statement of theregardingcase

be to the doubt.would seem to sufficient removevice-chancellor
kind 5case of the Mad.In an earlier same v.(Thorpe Macauley,

on it wouldthe was denied the thatdiscovery sought ground218)
misdemeanor,had a but the vice-­show that the committedparty

inchancellor, Leach,John used the dispos­Sir following language
“the It next that a court ofof was equitying question: argued
aid, commission, tonot lend its either for orwould discovery

in an at law ex delicto. ... Noeither action proceedingparty
to hinted inlimitation of the as is atsuch jurisdiction discovery

of or dictum of ofbook the Courtsany practice by any judge.
ina direct matters of waste and publicexerciseequity jurisdiction

nuisance, are ex delicto. I am not therefore towhich prepared
of will aid to the par­that a court refuse its ordinarysay equity

in action at for a civil Thisties law remedy.”any proceeding
ofon the but it iscannot be as authority point, worthyregarded

Walworth, thesenotice in this connection. Chancellor regarded
actions,in inof the ofcases as authorities favor discoverylight

tend, thefor libel unless the would to incriminate party"discovery
584,Davison, 580,9or render him infamous. Marsh v. Pai. Ch.

585, 586.
dale,dictum Lord Camp­A of Lord Master of RollsLang (who,

“851,bell, Chancellors, 12,in his Lives of the Lord vol. issaysy.
Houston,without and has not a in v.judicial Glynnvigor mind”),

329, 1836,1 Ke. indecided has added to the doubts regarding'
thethe in Shackell. The was a bill fordecision v. caseMacaulay

in forof books and aid of action at lawdocuments andiscovery
onan assault and false The was denieddiscoveryimprisonment.

makethe that it would incriminate the called on toground party
“ into theit. The dictum referred follows : I lookedto is as have

authorities, that a.which tend much to confirm mvvery opinion
of forbill be in aid of an action a merecannot sustaineddiscovery"

thistort. If it wore to decide point,personal necessary expressly
be; itI think it but isis clear what the course of wouldmy duty

not here a cannot be sustainedbecause bill ofnecessary, discovery
in bemaycase where the matter to be discoveredany sought
made thatthe of a criminal The defendants saysubject charge.”

it is farthis is a decision but it is thattheupon point, apparent
itfrom If to decide thesuch. it had been necessary point,being

is ShaekeU Mac­v. and v.that Wilmothighly probable Macaulay
overruled,cabe would eitherhave been noticed and distinguished,
assault, asor set libel andThere is no distinction betweenright.
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which,torts, would account for a difference in thepersonal appli­
the doctrine of them.cation of to There are similardiscovery

J.,Cockburn, in 829, 836,C. 5 B. &dicta v. S.by Pye Butterfield,
217,inand Lord v. 8Fitzgerald, Cas.by Lyell Kennedy, App.

These dicta233. cannot be as thecertainly regarded settling
on the Attention has beenlaw not called tosubject. any English
incase which have been as the law. Thethey adopted industry

counsel on both in andof the sides for Ameri­searching English
case,authorities the manifested thecan numerousbearing upon by

made,which acitations have conclusion that no suchthey justifies
times,Houstoncase exists. cites v. three butWigram Glynn

inmakes no mention of the Lord dictum.Langdale’spoint Wig.
5, 81, 85. KerrDis. “it seems” that a bill for willsays discovery

tort,innot be entertained aid of an action for a mere personal
“v. Houston. In the next he It isQlynnciting says:paragraph

that the be in aid of whichno actionsobjection discovery sought
in tort. insound Bills also be for aid ofmay brought discovery

trover; and,in defence to actions of and inor trespass general,
tothere seems be no civil the trial of which will not beright,

6,a bill of Lordaided Kerr Dis. 7.by discovery.” Evidently
dictum did not him muchasLangdale’s appeal'to having weight.

inOne American case has been cited which the was decidedpoint
contention,of the Robinson 16 Ala.in favor defendants’ v. Craig,

and50. The decisionwas based v. Houston theGlynnsolely upon
absence of authorities the other There was no considerationway.

of the involved in the If the ab­whatever principles question.
theof authorities is entitled to it is under cir­sence any weight,

from theumstances Cases for tortsvery slight. personal arising
defendant,— torts,action of the willful in which theso to speak,—

himself,defendant could make withoutdiscovery incriminating
from the nature thatmust of the case be rare. It is possiblevery

Shackell, ofthere have been none and casesv.excepting Macaulay
like nature that decided in therewith with­have been accordance

not com­out the Cases for wereagain raising question. negligence
the of steammon to middle of the last The useprior century.

thereon,and and the commercialelectricity, consequentactivity
kind.have cases of this Lordimmensely multiplied Campbell’s

killed theact for to the families of bygiving compensation persons
later aof others was inenacted 1846. yearsnegligence Eight

bill was the of Lord Camp­procedure passed, largely through agency
Vict., which, it wasbell & 18 c. other tilings,(17 125), by among

in courtsthat either to a civil action the superiorprovided party
“ a rule orshall be at to the court or a fortoliberty apply judge

wit­himself, or hisorder for the the or by byinspection by jury,
nesses, whichof or the ofrealany personal property, inspection
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of thebe material to tbe determination inmay proper question
act,Ib., s. 58. In of this Lord Campbelldispute.” speaking

“ about,: It as far as is now the fusion ofpracticable,says brings
law and and establishes the on which ourequity, principle jurispru­

moulded, cause,—onedence must henceforth be court for one
e., in the suit commencesi. that the court which shall itcarry

all and determine it andits con­stages, finallythrough everything
nonected with it. Thus will beparties keptlonger oscillating

inlaw and till thebetween issubject-matterequity controversy
Chancellors, 12,inwasted costs.” Lives of the Lord vol. 395.p.

In it remarked that if the act and thebe reason of itspassing, may
enactment do not that its author thatshow understood courts of

anhad to order real orjurisdiction ofequity inspection personal
when such was material to the deter­property inspection proper

issue,mination of an it shows that he felt there awascertainly
infor such the administration of Thenecessity inspection justice.

act relieved from the ofnecessity to forparties equityresorting
absence,and inaccounts for the ofdiscovery, reasonably England,

bills of in lawaid of actions at for since thatdiscovery negligence
time.

“ Cases must arise from time time are new into which cases
but arespecie, which not new cases with to therespect general

133;which must be decided.” 1 Bli.principle by N. S.they
321; 162;Walker, Watson,Walker v. 63 N. H. v. 64 N. H.Boody

v. 66 H. 282. If Shaclcell andGage Gage, N. v. Wil­Macaulay
mot Maccabev. are not inauthorities favor of the maintenance of
the bill,plaintiff’s the the ofgeneral principles remedygoverning

its maintenance. The case be adiscovery certainly justify may
new case in far concerned,so as is itspecie, butdiscovery belongs
to a class to which the of isremedy discovery applicable.

“It bill,”has been athat this is and shouldsuggested fishing
be dismissed for that The isreason. not toplaintiff endeavoring
ascertain what defence the defendants norcontemplate making,

case,facts that relate to the defendants’ but isexclusively seeking
of facts that will enable her to her It iscase.discovery prove

not a bill.fishing
The defendants further that the statutes theof state remov­say

the S., 224,of c. s.ing as witnessesdisability parties 13),(P.
S.,the of trial c.beforeauthorizing taking depositions 225),(P.

and S.,the court to order a at the trialviewgiving authority (P.
c. 227, full,s. atfurnish a and19), complete, adequate remedy
law for seeks,the andwhich the sotestimony plaintiffobtaining
-ousts the court of its If these statutesequitable jurisdiction.
have such ineffect cases where the bemaytestimony sought

them,obtained under which is doubtful v. 37Wadleigh,Wheeler(
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Ashmore, 82;55; Smith,Howell 1 Shotwell 20N. H. v. Stock. v.
238;79; Baltimore,J. Union etc. v. 71 Md. RussellN. Eq. R'y ­

61, 68;Dickeschied,24 W. Lovell v. 17 Beav.v. Va. Galloway,
1; Jur., it1 s. does not that the plaintiffSto. Eq. appear64),

them an of the brokencould obtain virtue of inspection strapby
to the The size and character of the are nottrial.prior strap

stated, that a duces tecumbut it is certainreasonably subpoena
would its at the ofbe to cause production taking depo-powerless

A it at the trial would not answer the require-sitions. view of
to the of the bill.ments of justice, according allegations

The demurrer should be overruled.
sustained.Exception

All concurred.

Coos,
1,April 1902.

PaperLapelle International Co.v.

employer,negligence ágainstIn an an certain evidence deemedaction for
questionjury thea to the of the whethersufficient to submissionwarrant

giveinjuries complained failure to neces-from the defendants’of resulted
dangers pertainingsary regarding tothe workinstruction and information

perform.plaintiff tothe directedwhich was
only dangers is in-chargeable of heA the risk of whichservant is with

formed, ordinary him.tocare discloseor which would

inforCase, an his employers, negligenceby employee against
him the dan-him to inform ofandthe failure to instructproperly

theand forTrial verdictto his work. by jurygers pertaining
term, 1901, of thethe NovemberTransferred fromplaintiff.

Wallace, J.court C.superior by
the defendantsThe at the time of his employment byplaintiff,

wasof and pos-and of his was nearly years age,injury, eighteen
mill, andin anever workedall faculties. He hadsessed of his

ofknew hisThe defendantshad no of machinery.knowledge
in one ofhim to workhim and setinexperience. They employed

thena andmills, in floors a of day,their first partpulp sweeping
the machinesfromfour in with a wheelbarrowdays pulprempving
The fifth ormill.of thewhich it was made to otherby parts

wasand near midnightsixth he worked with the help,day night
theone ofroom, who wascalled on the boss of the operatingby

Thelunch.he ate hismachines, take it whileto ofpulp charge
soand was whileplaintiff employed.injuredcomplied,


