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to that of an individual if inengaged the same workdoing is
within the theprinciple approved by authorities generally.”

The should have beenplaintiff permitted to to the andgo jury,
the should be sustained.exception

Hillsborough,
6,May 1902.

WoodburyGoodell & a. v. a.&

city providesa policeWhere carryordinance that the chief of shall into exe-
state, petitioncution all policethe of alaws the to the board of commis-

adequatesioners for his remedyremoval from officedoes not furnish an for
prosecutea offenders,willful and intentional refusal to certain and man-

compel performance duty.damus lies to a of his
petition quashedSuch a non-joinderis not to be because of the of the solici-

county party defendant;of non-performancetor the as a dutynor can a of
through successfully urgedthe ofexercise discretion be in bar of the
action.

objectionIt is anot compel per-valid to the of anmaintenance action to a
duty officer,by prosecuting complianceformance of a that a with the

prayer petition require co-operationof a for mandamus will the of associ-
parties, mayates of the defendant who are not or that it to some extent

part.demand a continuous course of action on his
might amendment,by uponA objectiondefect which beenhave obviated an

court,superior ordinarilyin uponmade the notwill be first considered a
exceptions.bill of

Petition, for mandamus. Transferred from the September
term, 1901, of the court a bill ofsuperior upon exceptions.

Eastman,Edwin G. Tuttle,and James P.attorney-general, solici­
tor, for the plaintiffs.

Brown, Jones & andWarren E.Greorge Bingham, for the
defendants.

Blodgett, J. The mandamus,C. is for a writ ofpetition
a citizen and thebrought by private theattorney-general against

and chief ofcommissioners the of thepolice police ofcity Manches-
ter, them to certain named inprosecute persons therequiring peti-
tion for of 112violations of the Public Statuteschapter relating
to the sale of or andspirituous liquor, ofintoxicating especially
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“ifthat which thatchapter, person,16 of provides anysection
aforesaid, be a seller ofan as shall common spirit-not agentbeing

fined, one hundred dollars and be impris-he shall beuous liquor,
than six months.”moreoned not

evidence, the trialall the and withoutof exception,At the close
as thedismissed the police(Peaslee, petition againstcourt J.)

“ that the of enforc-theupon dutysolely groundcommissioners
notof 112 of the Public isStatuteschapterthe provisionsing

them”; the “hasbut that chief offinding policeimposed upon
and that he refuses toand refused now sointentionallywillfully

namedof said offendersthe thechapter againstenforce provisions
saidand that he each of them to violatein the permitspetition,

law,” fordirected that the writ should issue againstit was prayed
in the ofhim with petition.accordance prayer the

here in the defend-The for decisionquestionsparticular appear
hill of are the motions toant’s and raisedexceptions, by quash

and to dismiss it.the petition
mandamus1. The first contention of the defendant is that does

lie him have an remedynot because the adequateagainst plaintiffs
law to the for removalat commissioners hisby petition x>olice

an Atfrom But this not one.office. is clearly adequateremedy
most, enforce in theit cannot the and leavesquestionduty

that aact It is a rulestill fundamentalrequired unperformed.
does notwhich isremedy compel specific performance inadequate

it,to a aand no bar writ of mandamus. Toconstitutes supersede
not a butmust haveonlyparty specific, adequate, legal remedy,

one to afford relief of histheuponcompetent very subject-matter
convenient,which isand complete,application, equally speedy,

745-747,Am. &and beneficial. 19 Ene. Law and(2dEng. ed.)
cited; Eel.,2authorities Ex. s. 1375. It too obvi­Spel. is quite

a theous for discussion that the fortopetition commissioners
theremoval from office a It isdefendant’s is not such remedy.

remedies,and not the ofabsence other coupledinadequacy legal
of a failure the pro­with the of which determinesdanger justice,

20;Rem., La­of the relief mandamus. Ex. s.priety by High
Treasurer, 468,State 24Grange v. Mich. 477.

2. The motion to the because thequash of non-joinderpetition
the aof solicitor of as defendant wasHillsborough county properly

The fact that it the the todenied. is of solicitorduty prosecute
affect theall offences 112 does not norchapter impairagainst

thatdefendant ofof the to also enforce theobligation provisions
isIf the solicitor has his the defendantchapter. neglected duty,

“Anot from the ofrelieved bis ownlegal consequences neglect.
be reliefmandamus will not becauserefused the desiredmerely

be & Eng.obtained to another officer.” 19 Am.bymay applying
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747; Auditors,LawEnc. v. 1(2d How. Pr.ed.) People N. S.
224, But, furthermore,226. the bill of exceptions discloses no

thethat solicitorevidence has or refused toneglected prosecute
112,offences or inthat he hasagainst chapter any way permitted

commission.their So far as such alsoappears is the pre-(and
he has not violated his and therefore shouldsumption), duty, not

to thesubjectedbe ofimputation which wouldwrongdoing
himto as aattach defendant.

—3. The defendant is not a officer hemerely is apeace also
officer. The Ordinances of Manchesterprosecuting pro­(1892)

“ hethat shallvide into thecarry execution within the lawscity
the state and allof the of the and beordinances tocity, vigilant

anddetect to all .bring punishment violators thereof. . . He
allreceiveshall complaints made to him of violation ofany the

laws, shall,or of ordinance of inany the and behalf of thecity,
allcause offenderscity, such laws and ordinances to beagainst

prosecuted before thepromptly court of the of Man­police city
chester, and shall attend, on behalf at their trial.”of the city,
Ordinances, 10,c. See,s. also,3. 9 of andsection Rules Regula­

thetions of Police in 1895 the com­Department, issued by police
missioners. The himthus on to enforce theobligation imposed

thelaws of state within andthe is bothcity plainlyperemptory”“defined, and and refused tohaving willfully intentionally per­
it, heform cannot be in barpermitted to set ofsuccessfullyup

the theplaintiffs’ petition defence of thenon-performance through
of the extent,which,exercise discretion with isto some he neces­

clothed, which,butsarily nevertheless, he andcannot purposely
abuse, ordeliberately manner,in anexercise orarbitrary capricious

or as to effect aso failure of 19 Am. Enc. Law&justice. Eng.
738,739, and cited; Rel.,Ex.ed.) authorities there 2(2d Spel.

1384, 1433.ss. On here,the when, the facts showascontrary,
a abuse of discretion and agross willful evasion of duty,positive

ofscores authorities hold that mandamus lie v.mil Wood(Ib.;
Strother, 76 Cal. 545,— 249;9 StateAm. v. PublicSt. Rep.
Schools,134 296,Mo. 306, 308,-56 503;Am. Rep. Tap.St.
Man. and it would*14); be a the administrationreproach upon

if theof lawjustice were otherwise.
4. It further inis the that hisdefendant’s behalfurged ability

withto comply the of the theprayer co-op-uponpetition depends
erative action force,of the other who areof themembers police

before eoxu't,not the and the whom the pro-commissioners against
dismissed,have beenceedings and therefore that the writ should

not issue for want of necessary parties.
This contention is likewise It is not thatapparentunavailing.

it not withinis the actual theof the defendant to performpower
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inhim; to it obedienceperformit is his toof dutyact required
commissioners; and therethe islaw, ofirrespectivethe nothing

show, can it be thatpresumed,to nor therecordhi the tending
not toof the force are affordentirelymembers police willingother

ofThe mandamusobjectif is is torequired.Mm anyassistance
theoi' official notduty by unwilling,the byjjerformaneecompel

innot beThe writ “will ofgranted anticipationthe willing. ” Rel.,Ex. s.of conductor error Spel.a defect of duty (2 1443);
tothat officers not shown bethe courtnor will “presume already

in will refuse when tlie timetheir forperformancederelict duty
“Ib., A writ ofs. 1484. mandamusarrives.” peremptoryaction

who is to do thethe officer officialparticularruns only against
41 Conn. 448. It isKing,Farrell v. inconsis­act commanded.”

into as defendantsnature of the remedy bringtent with the par­
inor interested thecollaterally incidentallyties are onlywho

Adams, 639;65 C.Boner v. N. Stateof the controversy.subject
Allen, if54 Cal. 353. ButSmith, 275;7 v. theHyattv. S. C.

force, of which he is thethedefendant’s associates upon police
been made toofficer, defendants theshould havechief executive

ofthe such anrecord does not show taking objectionthepetition,
itterm, when, if have been obviatedat the trial necessary, might

amendment, late toit is now too take advan­andby consequently
the if it exists.of eventage alleged neglect,

of the5. The is that the prayercontention petitionremaining
action,a of to cir-calls for course accordingcontinuous varying

cumstances, acts, andof many continuing indefinitely;consisting
is to theof mandamus compelwhereas the functionproper doing

aof specific thing.
be tothat mandamus not an remedymay appropriateConceding
acts, there is no toa of continuous reasonseriescompel long

case,inbe the butthat such acts willapprehend necessary present
nor the of thethe the orderNeitherquite contrary. petition

defendant,theactioncourt continuous bynecessarily requires
tolie and in with Ms legal duty,is accordancerequired,merely

16enforce the of the specified parties,sectionprovisions against
“words, inbut in no in to himselfotherway; putparticular

motion,” non-action, forto for prohibitionsubstitute action per­
mission, toand to do a which has shownspecific thing experience

that that repeatedbe so efficacious of sectionviolatorsagainst
If,found be how­necessary.of them are torarelyprosecutions
extent,ever, someit be further that the order tomay,conceded

its isa the defendant’s issuancepart,continuous action onrequire
inin andnumerous authorities akin essenceby analogousjustified

Railroad,Bath, 479; 2990 Me. State v.Brunswick v.principle.
Railroad,538; Collins, 56;Conn. 19 v.v. Wend. PeoplePeople
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570; Railroad, 427;Hun. v. How. Pr.40 37 UniontownPeople
Walker,Commonwealth, 293; 263;Pa. State34 St. v. 5 S.v. C.

Commissioners, 478;80 Ind. etc.ChicagoState v. v.R'y People,
365, Railroad,; 512;Ill. 366­ 17656 v. Ill. Rice v.People Shay,

380; Saxton,State v. 11Mich. Wis. 27.43
overruled.Exceptions

All concurred.

Hillsborough,
6, 1902.May

Connelly,v.Rice Adm’r.

brought against propertyAn action oí detinue an toadministrator recover
byisloaned to the decedent not barred the statute of limitations until six

years ownership bythe some act of dominion or claim ofafter date of the
plaintiff’s title,decedent inconsistent with the of thewhich latter had

notice,actual or and asconstructive which thewould serve foundation of
■an foraction conversion.

property wrongfully byAn action to recover detained the admin-borrower’s
by presentistrator is not tobarred the owner’s failure his todemand the

againstappointedcommissioner to claimsallow the decedent’s insolvent
estate.

presented promissoryaThe fact that claimant tonotes the ofcommissioner
estopan and ainsolvent estate received dividend thereon does not him

subsequently bringing againstfrom an action the administrator for the
wrongful propertydetention of loaned to the anddecedent known to have

appraised partas ofbeen the estate.

Detinue, Pleas,for a of beads. thestring gold issuegeneral
and the statute of limitations. Trial at the' term,September
1901, court, J.,of the before andsuperior Young, verdict for the
plaintiff.

The evidence tended to that she loanedplaintiff’s prove Addie
intestate,the defendant’s a ofConnelly, beadsstring gold between

1885,and and1880 that Addie retained 5,them until October
1898, when she died. The defendant was appointed administra-

death,tor of Addie’s estate after her and administeredshortly the
beads as of it. The demanded the beadspart plaintiff from the
defendant he administrator,after wasimmediately appointed again
a short time after knew wereshe that aasthey appraised ofpart

estate,Addie’s and after Addie’s estate wasagain fully adminis-
tered. The of theplaintiff knew when it wasappraisal made.


