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40 Hun 570; People v. Railroad, 87 How. Pr. 427 ; Uniontown
v. Commonwealth, 84 Pa. St. 293 ; State v. Walker, 5 S. C. 268 ;
State v. Commissioners, 80 Ind. 478; Clicago ete. R’y v. People,
56 Ill. 365, 366 ; People v. Railroad, 176 Ill. 512 ; Rice v. Shay,
48 Mich. 880 ; State v. Saxton, 11 Wis. 27.

Liwceptions overruled.
All concurred.

Hillsborough,
May 6, 1902. %

Rice v. ConNELLY, Adm'r.

An action of detinue brought against an administrator to recover property
loaned to the decedent is not barred by the statute of limitations until six
years after the date of some act of dominion or elaim of ownership by the
decedent inconsistent with the plaintiff’s title, of which the latter had
actual or constructive notice, and which would serve as the foundation of

+ an action for conversion.

An action to recover property wrongfully detained by the borrower’s admin-
istrator is not barred by the owner’s failure to present his demand to the
commissioner appointed to allow claims against the decedent’s insolvent
estate.

The fact that a claimant presented promissory notes to the commissioner of
an ingolvent estate and received a dividend thereon does not estop him
from subsequently bringing an action against the administrator for the
wrongful detention of property loaned to the decedent and known to have
been appraised as part of the estate.

DETINUE, for a string of gold beads. Pleas, the general issue
and the statute of limitations. Trial at the September term,
1901, of the superior court, before Young, J., and verdict for the
plaintiff.

The plaintiff’s evidence tended to prove that she loaned Addie
Connelly, the defendant’s intestate, a string of gold beads between
1880 and 1885, and that Addie retained them until October 5,
1898, when she died. The defendant was appointed administra-
tor of Addie’s estate shortly after her death, and administered the
beads as part of it. The plaintiff demanded the beads from the
defendant immediately after he was appointed administrator, again
a short time after she knew that they were appraised as a part of
Addie’s estate, and again after Addie’s estate was fully adminis-
tered. The plaintiff knew of the appraisal when it was made.
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Addie’s estate was insolvent and was so administered. The plain-
tiff presented three notes to the commissioner, but did not present
any claim for the beads. After Addie’s estate was fully adminis-
tered and the plaintiff had received her dividend, she brought this
action. The defendant’s evidence tended to prove that the beads
were Addie’s and that she claimed they were given to her by her
mother,

The defendant’s motions for a nonsuit and for a verdict in his
favor were denied, subject to exception. The questions thus
raised were transferred.

Brown, Jones § Warren, for the plaintiff.
Oliver H. Branch and Willis G'. Buxton, for the defendant.

Cnasg J. The court must have found that the plaintiff origi-
nally had a good title to the beads, and that the decedent was only
a bailee. Dut the defendant s says the facts reported show that the
title passed from the plaintiff to the decedent by operation of the
statute of limitations. This statute would not begin to run until
the decodent exercised some act of dominion over the beads, or
asserted some elaim in respect to them that was incousistent with
the plaintitf’s ownership, of which the plaintiff either had actual
notice or was chargeable with notice, and which would serve as
the foundation of an action for their conversion; and the statute
would not operate to bar the plaintiff’s title until six years had
clapsed after the date of such inconsistent act or claim. P. 8,
e. 217, s. 83 Buaker v. Chase, 55 N. Y. 61; Zaylor v. Gerrish, 69
N. . 869. 1t does nol appear when, if at all, the decedent set up
a title in opposition to the plaintiff’s title; it may never have boen
done. Festimony tending to show that the beads were the dece-
dent’s by gift from bher mother does not establish the [act that
there was such a gilt; and still less does it establish the fact that
a title of that kind was ever set up as against the plaintiff.

Another position taken by the defendant is that the plaintiff’s
right is barred because the demand was not presented to the com-
missioner appointed to allow claims against the estato of the dece-
dent. P. 8, e. 198, 5. 18. This position cannot be sustained, for
the reason that the plaintiff is not seeking to recover a just demcmd
which the deccased owed to her (P. 8., ¢. 192, ss. 1, 8), but, as
owner of the beads, is seeking to recover them in specie of the
defendant, who had possession of them and refused to deliver
them fo the plaintiff on demand. The gist of the action is the
defendant’s wrongful detainer of the beads, not an act or omis-
sion of the decedent. 1 Ch. PL 122, 128. The action is against
the defendant and not the estate. 1 Ch. Pl 90.
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The defendant says, finally, that the plaintiff is estopped from
maintaining the action because she proved certain notes against
the estate and received a dividend upon them before bringing the
action. The defendant has no ground for claiming that he was
induced to include the beads in the assets of the estate by bad
faith on the part of the plaintiff. She made no false representa-
tions in respect to her title to the beads ; and she demanded them
of the defendant repeatedly, claiming to own them. Apparently,
the defendant, with full knowledge of the plaintiff’s claim and
of her intention to assert it, charged himself with the wvalue or
the proceeds of the beads of his own motion in his account of
administration. The decree allowing the account was the act
which caused the value of the beads to increase the plaintiff’s
dividend. When the plaintiff received the dividend she may not
have known that it was increased in this way. The testimony
failed to prove the essential elements of an equitable estoppel.
Horn v. Cole, 51 N. H. 287.

Hzceptions overruled.
All concurred.

Hillsborough,
May 6, 1902.

Furroxn Purrey Co. ». Bares Macmine Co.
GAGE v. SAME.

' KING. V. SAME.

Whether a judgment by default should be vacated and the frustee in bank-
ruptey of the defendant be allowed an opportunity to contest the claim, on
the ground that a valid defence to the action was not in fact adjudicated,
is a proper subject for investigation and determination by the superior
court.

‘Where it is claimed that an attachment and levy were rendered invalid by
bankruptey proceedings against the defendant, the trustee in bankruptey
has an ample remedy in a real action against the creditor to whom the
land was set off, and cannot try the question of tifle wpon a motion to
bring forward the original action and vacate the judgment and levy
therein.

Motrons, by the trustee in bankruptey of the defendants, to
bring forward the cases and vacate the judgments and levies
therein. The defendants’ real estate was attached in these actions




