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the plaintiff company, and as «the whole amount of the capital
stock fixed and limited ” by the former company had not been paid
in (P. 8., e 1560, s. 8), the defendant stockholders are liable in
this proceeding.

FEreeption overruled.

All concurred.

Coss, %
May 7, 1902.
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A trustee in foreign attachment is chargeable for funds in his possession
which were taken by him from the principal defendant, in good faith and
for safe keeping, at a time when the latter was incapable of assenting
thereto.

ForriGN ATTAGEMENT. The trustee disclosed that he had in
his possession the sum of fifty dollars which he took from the
defendant for safe keeping when the latter was so drunk that he
did not realize what he was about. The trustee took the money
with the defendant’s consent, if he could give consent when he
was so drunk that he did not realize what he was doing. Upon
these facts the court charged the trustee, and the defendant
excepted. Transferred from the September term, 1901, of the
superior court by Young, J.

Thomas F. Johnson, for the plaintiff.
James I. Parsons, for the defendant.

Remicr, J. The law provides that when «it appears that the
trustee had in his possession at the time of the service of the
writ upon him, or at any time after, any money, goods, chattels,
rights, or credits of the defendant, not exempted from trustee
process, he shall be adjudged chargeable therefor.” P.S., c. 245,
s, 19. The money in question was concededly in the “posses-
sion” of the trustee “at the time of the service of the writ upon
him,” and «not exempted from trustee process.” It is, therefore,
within the letter of the statute. But it is suggested that, as the
money was taken from the defendant by the trustee while the for-
mer was intoxicated and incapable of assent, and was held by the
latter at the time of the service of the writ without any privity of
contract with the defendant, it was not subject to trustee process.
It is not claimed that the trustee was in collusion with the plain-
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tiff or the officer and that he took the money from the defendant
in order that it might be trusteed for the plaintiff’s debt. It
might well be claimed that a foreign attachment under such cir-
cumstances would be fraudulent, and for that reason of no avail.
Closson v. Morrison, 47 N. H. 482; Despatch Line v. Bellamy
Co., 12 N. H. 205,— 87 Am. Dec. 203 ; Rood Garn. 56 ; 14 Am.
& Eng. Enc. Law (2d ed.) 842. But here the trustee appears
to have been as morally and legitimately in the possession of the
money as if he had rescued it from a burning pile, in order to save
it for the defendant. Having it in his possession under such eir-
cumstances, and there being no pretence of collusion or fraud, we
see 1o reason, in law or policy, why the trustee should not be
adjudged chargeable therefor, according to the letter of the statute.
2 Gr. Ev. (13th ed.), s. 643; Rood Garn. 55, 56; Closson v.
Morrison, 47 N. H. 482,—98 Am. Dec. 459 ; Sweet v. Brown,
5 Pick. 178.
Faception overruled.
All concurred.

Rockingham, %

June 3, 1902,
OwEN ». DERRY.

The denial of an opporfunity to litigate a claim against a town for damages
caused by a defective highway does not constitute manifest injustice if the
allegations of the plaintiff’s petition fail to state a cause of action.

Prririox, under section 8, chapter 76, of the Public Statutes,
for leave to file a statement of claim for an injury alleged to have
been caused by a defective highway. The petition alleges that on
February 7, 1901, as the plaintiff was traveling along the side-
walk upon Main street in Derry, he tripped over a piece of sewer
or drain pipe there lying, and fell, suffering injury. The highway
agent repaired a culvert at the point of the accident during the
previous summer, but neglected to remove the pieces of broken
pipe taken from the culvert when repairs were made and over
which the plaintiff fell. At the April torm, 1901, of the superior
court, the defendants’” demurrer was sustained by Stone, J., subject
to exception.

Lirnest L. Gruptill and S. Peter Emery, for the plaintiff.

G. K. & B. T. Bartlett, for the defondants.




