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tiff or the officerand that he took fromthe the defendantmoney
in order that it be trusteed for the debt.might plaintiff’s It

well be claimed that amight attachment under such cir­foreign
fraudulent,cumstances would be and for that of noreason avail.

Morrison,Closson 482;v. 47 N. H. Line v.Despatch Bellamy
Co., 205,-3712 N. H. 203; 56;Am. Dec. Rood 14Garn. Am.
& Enc.Eng. Law 842. But here the trustee(2d ed.) appears
to have been as and inmorally the of thelegitimately possession

as if he had rescued it frommoney a in order to saveburning pile,
it for the defendant. it in his under suchHaving cir­possession
cumstances, and there fraud,no of collusion orbeing pretence we

reason,see no in laav or the trustee should not bepolicy, why
therefor,adjudged to thechargeable letter of the statute.according

64-3;2 Gr. Ev. 56;s. 55,Rood Closson(13th Garn. v.ed.),
Morrison, 482,—47 ;N H. 93 Brown,Am. Dec. 459­ Sweet v.
5 Pick. 178.

overruled.Exception
All concurred.

Rockingham,
3,June 1902.

Derry.Owen v.

The opportunitydenial of an litigate against damagesto a claim a fortown
by highwaycaused a injusticedefective does not ifconstitute manifest the

allegations plaintiff’s petitionof the fail to a action.state cause of

Petition, under 8,section 76, Statutes,of the Publicchapter
for leave to afile statement of claim for an toinjury havealleged
been caused aby defective The that onhighway. petition alleges

7, 1901,February as the plaintiff was the side-traveling along
walk upon Main instreet he aover of sewerDerry, tripped piece
or drain therepipe fell,andlying, Theinjury.suffering highway

aagent repaired culvert at the of thepoint accident theduring
summer,previous but to remove the ofneglected brokenpieces

takenpipe from the culvert when were made and overrepairs
which the plaintiff fell. At term,the 1901, of theApril superior
court, the defendants’ demurrer Stone,J.,was sustained by subject
to exception.

Ernest L. and S. PeterGuptill for theEmery, plaintiff.

G. Bartlett,K. B. T. for the defendants.&
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Parsons, J. If the was fromplaintiff unavoidably prevented
andof his claim within ten daysa statement from theinjuryfiling

accident, the issue his is whether he shouldpresented by petition
to file the same. Permission file suchnow be to state­permitted

cannot be unless “manifest would other­ment granted injustice
S., 76,P. c. s. 9.be done.” Evidence sufficient to authorizewise

of the case to the willthe submission sustain theplaintiff’s jury
“of manifest The of lawinjustice.” questionsrequisite finding

fact which the desires to are notplaintiffor litigate ordinarily
the It ifdetermined is sufficient itupon petition.preliminary

which,that there are acci­appears important questions through
dent, mistake, misfortune,or the will be unable toplaintiff try

113;ante,Drew Hen­unless the is v. Derry,petition granted. p. ­
26; Welshante, Franklin,North N. H.v. v. 70.dry Hampton, p.

190; Andover,491; Exeter,Chadbourne v. 67 N. H. v.Gitchell­
59 H. 363.N.

If, however, it from the admitted facts orappearsconclusively
the of the that the and can havehaspetition plaintiffallegations

defendants,no valid claim the it is that there areagainst apparent
therefore,no be tried. A mustto sufficientquestions petition,

which, true,if offacts found to be will constitute the basisallege
a claim.legal

1893, orPrior the act 1893 e. the locationto of (Laws 59),
the or in thecharacter of defect insufficiency complainedhighway,

liableof as the cause of the was immaterial. Towns wereinjury,
obstruction,ofto travelers for reason anydamages “byoccurring ”defect, unsuit­or want of rendered itwhichinsufficiency, repair

S., 76,able c. s. 1. defect orfor the travel thereon. P. And a
in unsuitable.obstruction a sidewalk render themight highway

Manchester, 1893,Hall 40 410. abovev. N. H. the statute ofBy
cited, dam­the limited totraveler’s of towns washighway liability

obstruction, defect,of insufficiency,reasonages by anyresulting
culvert, dan­or want of a from aof or orrepair bridge, sluiceway,

embankment and which rendered thedefectivegerous high­railing
1893, 59,c. s. 1. theunsuitable. Laws To entitleway plaintiff

action,to maintain he therefore that his injuryhis must establish
orwas due sluiceway,to the defect or of ainsufficiency bridge,

culvert, or was caused a embankment defectivelyby dangerous
caused,railed. heUnless the was sohisplaintiff injuryalleges

mani­town,does not andstate a claim the he cannot sufferagainst
fest the of to arefusalinjustice by permission litigate groundless

it isclaim. A overculvert so constructed that the highway
statute, there­unsuitable within the and foris damage resulting

;Dover,from a 68 H. 403­ Boydtown be liable. v. N.Galemay
272; ante,v. 68 Drew 113.N. H. v.Derry, Derry, p.
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that of theIt be unevenness causedpath by projectionsmay
culvert,inwould constitute a defect a as wellthe surfaceabove

thebelow the surface. But doesas depressions highway petition
defect,theas the cause of orany insufficiency,not injuryallege

culvert,the or other within theof of cause stat­anywant repair
ute, no error in the of theand therefore appears superiorruling

the demurrer. The connectiononly allegedcourt sustaining
andthe accident the culvert is that the brokenbetween pipe

fell a of the Butthe was once culvert.plaintiffwhich partover
inis not the manner which werethe of liability repairsground

before, but the condition at the time of themade six months
theThe of the to care forneglect surveyor fragmentsinjury.

immaterial, an defect.is asexcept existingof pipe constituting
brief,claim inwarrant the made the that the injuryIf the facts

an defect in the of the cul­caused obstruction orwas by covering
Andover, 59 H.vert, can be amended. v. N.the Gitchellpetition

363, 364.
overruled.Exception

All concurred.

Belknap,
3,June 1902.

CompanyDame, Adm'x, v. CarLaconia Works.

recovery soughtaWhere the canse of death for is in an actionwhich for
negligence upon plaintiff’s wholly conjecture,is the evidence left to a ver-

properlydict for defendant is ordered.the
contrary practice questionsIt is to the of the courtestablished to consider of

by practicalraised a case nolaw reserved when result would follow their
decision.

plaintiff’sa isWhere verdict ordered for the defendant because the evidence
favor,jury inis insufficient to authorize the of averdict his the latter is

adequate by petition upon discoveryafforded a for arelief trial ofnew the
supplies requisite proof.evidence which the

Case, for the death of the dece-negligently causing plaintiff’s
dent. At the close of the evidence a verdict wasplaintiff’s

defendants,fordirected the and the Trans-plaintiff excepted.
1901,term,ferred from the November of the courtsuperior by

Peaslee, J.

Shannon and E. A. & C. B. forYoung theHibbard, plaintiff.&

Jewell, Streeter,Owen and Frank S. for theVeazey defendants.&


