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v. Morrill.Smith

incompetent testimony not furnish cause forof doesadmissionThe erroneous
findingapparent specialgeneral asetting it is froma verdict whenaside

thereby.trial not affectedthat the result of the was
ofplaintiff to a statementA has cross-examined with referencebeenwho

permittedmay stancesto the circamhis counsel be showaccount filed with
under it made.which was

gave improperrecoupment alleges plaintiffplea aa in that architectWhore
superintendence, tohis his letter of instructionas to underdirections work

incontractor is admissible evidence.the

Assumpsit, an The case was heardfor services as architect.
Peaslee, J., at thea and thereferee transferred upon report byby

term, filed a1901, the court. The defendantof superiorApril
items,of several all of which wereplea recoupment containing

disallowed.
In a and beforeletter the course of employ-during negotiations

“ment, In totlie wrote the defendant as regardfollows:plaintiff
inof that ease thetotal cost understand of coursebuilding, yon

estimates exceed the amount stipulated, drawings, specifi-you my
cations, etc., will he modified to the cost to the amountbring you

extra cost to to exception,withoutstipulate, yourself.” Subject
the as toreferee admitted tlie of architects astestimony experts,

“modification” andthe of the term between architectsmeaning
clients them to The evidence wasemploying design buildings.
received on tlie whether certain modificationswerequestion plans
of other tlie or whethersubmittedplans previously by plaintiff,

that thewere new On this the referee foundthey plans. point
in inwere no sense modifications of theplans question prior plans,

and that he made such to the accepta-finding according ordinary”“tion of the term modification and of theirrespective expert
of the toarchitects as the of the term.testimony meaning

The on cross-examination asked if lie had left withwasplaintiff
his counsel a Hestatement of his account the defendant.against

counsel,that lie hadreplied made a confidential statement to his
but that he did not know the statement or a of it hadas copy
been sent to tlie The counseldefendant’s counsel. defendant’s
then a and if theasked the that wasproduced paper plaintiff

counsel,statement made him to thehisby whereupon plaintiff
counsel,the he hisproduced statement which tooriginal gave

“which the twoupon This and thefollowing writing appeared:
ais of submitted withoutfollowing pages compromisesuggestion

statement,Tlio defendant toprejudice.” thisexcepted relating
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theto under which thecircumstances statement was made and
the to his counsel. The twoby weregiven plaintiff papers type-

same,written and were the that the oneexcept theproduced by
defendant’s counsel did not thehave above referred to andwriting
certain which in thefigures appeared pencil upon plaintiff’s copy.
The referee found that the statement was furnished theby plain-
tiff as an offer andof it ascompromise, evidence.disregarded
This was thebased evidence andfinding upon two-foregoing upon
letters of the incounsel which wereplaintiff’s evidence.

Wilson,A letter contractor,from the to one the con-plaintiff
work,directions to theas was introduced in evidencetaining by

the to One of the of the de-plaintiff, subject exception. claims
brief statement was that the hadplaintifffendant’s improperly

Wilson to the directions-of the defendant relat-directed disregard
to in the theconstruction ofing changes building.

Morrill,Niles &Sargent, for the plaintiff.

Hollis,Streeter & for the defendant.

Pabsons, J. 1. The as to the ofexpert testimony meaning”“the term modification related to an as whichissue to no find­
has been made. If the evidence tended to establish that theing

word is a architects and theirgiven peculiar signification among
clients, it is not found that the term inhas such thatmeaning
connection. The course of the trial that this issue ten­developed

immaterial,dered the was and the evidence wasby plaintiff prop­
the referee. If the in were noterly disregarded by plans question

term,to the the itmodifications ofaccording ordinary acceptation
is of no whether the inword was used the contractconsequence
in a restricted im­sense. Evidence that wasupon point clearly

;material and if it had no to thetendency prejudice uponplaintiff
admitted,issues, evidence,the material the if furnisheserroneously

no for the evidence willground disturbing report. Incompetent
not avitiate verdict rendered to make itssuch asupon grounds

immaterial; aadmission nor will new trial be on accountgranted
of the evidence,introduction of if it was introducedincompetent
to a findwhich the their verdict do not toprove point jury by

Gerrish, ;have been v. 63 128­ Parkinsonproved. Gerrish N. H.
Railroad, 416; Allen, 177, 179,v. 61 N. H. v. 51 N. H.Wier

180; Railroad, 498,Currier 34v. N. H. 507.
case,the in made thewere a ofAlthough plans question part

there has no to inbeen show that the referee erredattempt ruling
that awas not modification of the other. The defendantone
could not have been evidence refereethe unless theprejudiced by

“was led to the of the termmistakethereby acceptationordinary



v.N. Smith Morrill. 411H.]

‘modification.’” There is in the ease to shownothing tending
so,did and ithe cannot be inferred hethat that was unacquainted

ofwith the common words.meaning
counsel,2. The defendant’s to aas statementhaving inquired

counsel,the to his cannot toplaintiff asgiven by object testimony
the circumstances underto which the statement was made and

to the counsel. The circumstances underplaintiff’s whichgiven
are anda statement is made often in ascertain­usually important

Green,what is meant the Kendallused. v.by 67ing language
557, 562,H. 563. been,N. The tocontroversy appears have

whether the an ofstatement was admission the full amount of the
claim, a for aor basis Whether it was intendedcompromise. as

other,the one or the awas of factthing which thequestion upon
attendant circumstances would be Groton,evidence. Colburn v.

158;151,66 Jones,N. H. Jenness Likewise,v. 68 N. H. 475.
whether the statement furnished counsel to counsel was anby

ofoffer or an claim,admission of the extentcompromise of the
thedepended intent with which itupon was made. theUpon

of intent thequestion ofprior instructions the client were evi­
;dence for it is more an willprobable intend to do what heagent

is instructed and authorized to Brown,do than otherwise. Hall v.
93,58 N. H. 98. On this thequestion letters were also compe­

tent. There was that the statement furnished theevidence by
to his counsel intendedplaintiff was to be an offer of compromise.

If there was evidence conclusion,to a ittending contrary cannot
be said as matter of law that the of fact isfinding erroneous.

is made thatObjection certain words written on the statement
the counsel were ingiven plaintiff’s and that certain of thepencil,
entries topencil bear datepurported to thesubsequent transmittal

of the statement to the defendant’s counsel. The case finds that
the the inpaper presented by to theplaintiff response ofinquiry
the defendant’s counsel was the statement he to his counsel.gave
Whether it not,was the fact,statement or awas ofquestion upon
which the itself was evidencepaper which there no reason tois

was notsuppose considered the referee.duly by
3. As the defendant claimed under inhis plea recoupment

that the contractor,hadplaintiff directed the Mr. Wil-improperly
son, it was for the to show what hecompetent plaintiff directions
had The lettergiven. to Mr. Wilson to was evidenceexcepted

thisupon question. and material for someBeing competent pur-
it couldpose, not be excluded otheralthough uponincompetent
inissues the Kenrick,case. v. 63 N. II. 335. does notRogers It

thatappear use was made of the theany evidenceimproper by
referee.

overruled.Kxeeptions

Walker, J., did not sit: the others concurred.


