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the inceded nor other evidence the case.conclusively proved by
Railroad, 641,69 N. H. 642.Cutler v. The verdict therefore

be aside.must set
overruled;The two arefirst considered the thirdexceptions is

sustained.

set aside.Verdict
All concurred.

Hillsborough,
3,June 1902.

Spalding Hampshirev. FireNew Insurance Co.

company chargeable knowledge agentAn insurance is itswith the of as to
prior upon property by policies.the existence of insurance covered its

fire,policy against by knowledgeAn insurer a losswho issues thatwith
prior force,upon property estoppedis ininsurance the same is from set-
ting up liability policyin his aavoidance of condition that shallthe be

ifvoid other insurance be effected Mswithout written assent.
prejudicialThe admission of haserroneous evidence no notwhich effect does

disturbingfurnish cause for a verdict.
exception relatingtestimonyNo lies to the ofexclusion to a collateral matter

only remotely questionconnected the atwith issue.

Assumpsit, fire insurancea Trial andupon policy. by jury
term,for the Transferred from theplaintiff.verdict September

1901, Peaslee,of the court J.superior by
The tended toevidence theplaintiff’s prove following facts:

inWhile his were insured another $900forbuildings company
$100,his household furniture for heand to theapplied Keyes,—

insurance,todefendants’ solicit write and collectagent policies,
$1,500for additional insurance on the andpremiums,— buildings

furniture, etc.,$500 on of theinforming Keyes insurance.existing
insurance,to write the additional a fewKeyes promised and days

to thelater delivered a andplaintiff received thepolicy premium.
and form;This the were of theprior standard and eachpolicy

insured,contained a that it should be void “ifprovision the at
loss,time ofthe has other insurance onany any said property,

without the in inassent or of the Thewriting print company.”
did not examine the and itplaintiff was made inpolicy supposed

accordance with his with andagreement TheKeyes. buildings
their contents were fire without the faultdestroyed by plaintiff’s
within timethe covered the Neitherby policies. evercompany

in inassented or to thewriting print insurance written theby
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other At the close of thecompany. plaintiff’s thetestimony
nonsuit,defendants moved for a on the that thereground was a

ofviolation the as to otherprovision insurance. The motion was
denied, tosubject exception.

The defendants’ was called as aadjuster witness theby plain-
tiff, and testified hethat told the thatplaintiff he must comply
with the terms of- the topolicy. Subject heexception, was asked

the if at theby plaintiff’s time of theirattorney interview he had
“for the andany hesympathy plaintiff, I did notreplied: search

heart for it. I cannotmy answer Iyour question. do not know
that I had any.”

One defence thatwas the burnedplaintiff his andbuildings,
evidence was introduced as to the value of the Theproperty.

toquestion thefollowing propounded onplaintiff cross-examina-
excluded,tion was to “Whensubject exception: you yourgot
1901,tax inbill did makeyou Was aany complaint? ofpart your”tax ?abated

Moran, forWason & the plaintiff.

Brown, Warren,Jones & for the defendants.

Chase, J. The aredefendants with thechargeable knowledge
theof insurance communicated to theirprior theagent by plain­

Co.,S., 170, 3;P. a.tiff. s. v. Insurance 291,67 N. H.Perry
295, 296, and authorities cited. It must be that whenpresumed
the the heplaintiff paid relied thepremium as a validupon policy
contract, such he hadas for. The defendants mustbargained
have so understood when thethey accepted plaintiff’s money;

also knew that him inthey they return for thegave nothing
in case the inmoney, continued force until aprior policy loss

occurred and should insist the condition which ren­they upon
ifdered the there othervoid was insurancepolicy without their

in circumstances,assent or Under these their char­writing print.
acter for and fairhonorable can be on thedealing preserved only

that overlooked the condition for the timepresumption they being
and to the their assent to theforgot express upon policy prior
insurance, or that thewaived condition or held themselvesthey

from it A inference wouldestopped up. contrary imputesetting
to them the fraudulent act of afor contract whichtaking pay

knew the other relied as valid andthey upon whichparty they
intended to reason of itsavoid by invalidity.

It is held in that theof the states insurers waive the con-many
dition in it,their or are to take ofpolicy, estopped advantage
when the fact which would render the void under the con-policy
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and is known toat of the contracttbe inceptionexistsdition
Co., 785; SchoickR. I. Van v.Reed Insurance 17v.tbe insurers.

C.,434; 155 N. Y.Co., Y. Insurance68 N. v.GrayInsurance
cited; Co., 155Insurance180, 184, Thebaud v.and authorities

Co., 353;69 Havens522; Tex.516, InsuranceY. Morrison v.N.
92; Co. v.Co., 90, Barringer,Ins.111 Ind. Lycomingv. Insurance

571, 582;Co., “Ill. Peo­230; Garland Insurance 9Ill. v. App.73
Ins. Co. Olm­Hall, 202;12 etc. v.Ins. Co. Mich. AEtnaria etc. v.

Co.,253, ; Insurance 87 Mich.stead, 246, 254­ v.21 Mich. Gristock
514; v. Insurance; 93Co.,Beebe Insurance Mich. Williams428­ v.

600;Co., RobertsCo., 561; Insurance 70 Ia. v.50 Ia. Bennett v.
Co.,Co., 321; 59Anderson Assurance Minn.Insurance 41 WIs. v.

Johnson, 16; Home195; 4 Kan.182, Ins. Co. v.Niagara App.
566, cited44 and numerous authoritiesIns. Co. Neb.Hammang,v.

442;583;581, 10 Utahtherein, 582, v. Insurance Society,West
Co.,91; 83Co., InsuranceInsurance 72 Cal. Farnum v.Kruger v.

Ins.,524;246; Co.,Insurance 5 Wash. MayCal. Mesterman v.
condition onthes. 497. In other the courts have enforcedstates
to contradictreceivedthe that evidence cannot beground parol

Co.,135 Mass.Batchelder Insurancethe written instrument. v.
449; 29; InsuranceCo.,162 DeweesThomas v. Assurance Mass. v.

Martin, 40 N. J.., 366; Ins. Co. v.Co­ 35 N. J. Law Franklin
568; Co., J. 377.55 N. LawLaw Bennett v. Insurance

decisions, if not theirIn of thethis state the decided tendency
from set­direct are estoppedbeen to hold that insurershaspurport,

intheconflicts with terms ofting policy,the fact which theup
Co., N. H.Insurance 27avoidance of Marshall v.liability.their

157; 35;Co., Clark v. InsuranceInsurance 37 N. H.v.Campbell­
375;Co., Co.,40 H.333;40 H. N. BarnesN. Patten Insurancev.
Co.,52 H.Co., N.21;v. Insurance H. De v. Insurance45 N. Lancey

581; 110;Co., 55 v. Insurancev. N. H. LeachInsuranceHadley
Co., Co., 513;60 H.245; Perry58 H. N.N. Carr Insurancev.

Insurance Co.Co.,Insurance H. 291. v. seemsv. 67 N. Hadley
inbe its applica­to a direct in favor of the propositionauthority

consideration, thetion ato state of facts like that under although
Thecase was another point.of the decisiondisposed uponby

facts asinsurance and thecondition of the to otherpolicy relating
of theto the policyexistence of such insurance theat inception

theInin decidingwere the same those this case.assubstantially
“ Idifficult,J., It beGushing, C. wouldpoint, says 116):(p.

anthink, evidence, toofto the proverulesaccording ordinary
of,to, timeor at theto waive that conditionagreement previous
itit;in I think thatthe butwith the conditionmaking policy

betoindorsementwas the of the to cause theduty agent proper
issued,made and he not havingon the at the time it waspolicy
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so,done and the Msplaintiff andhaving paid takenpremium Ms
this, that the defendantrelying upon wouldpolicy company be

from Foster,the J. C.,C. C.estopped taking whoobjection.” sat”“case,in the Ladd,concurred inentirely J.,these views. the
court,other member of the said about thenothmg point, but

therern; least,seems to have concurred at he noexpressed
dissent.

The of the hasstate also had a decidedlegislation intendency
“direction. It athe same discloses constant effort to forprovide

the losses,and of to takespeedy adjustment tech­payment away
defences,nical and and at theinequitable same time to protect

frominsurers fraudulent claims and vexatious suits.” Franklin v.
Co.,Insurance 251,70 H. 258.N. theAmong provis­statutory

ions of this kind the thatis one a shall notpolicy be avoided by
reason aof mistake or misrepresentation unless orintentionally

made, or it contributedfraudulently S.,unless to the P.loss.
170, is,e. s. m2. Another a Msured,that the orchange property

in its oruse or a breach of of the terms ofoccupation, theany
insured,the shall not affect theby wMlepolicy thepolicy except

lb.,or breach s. which,contmues. 4. Thesechange provisions
the otherwith sections of are athe ofchapter, everypart policy

thein standard form (1).b s. show that the18), legislature by
form didthe intend to create thenot for hardadopting parties

and fast which could not be varied orprovisions avoided theby
circumstances under which the contract made.was The intent

not to create new andwas technical todefences theineqmtable
contract, but to take defences of that kind.away existing

In view of the decisions' of andand the state thelegislation
elsewhere,of it must be held thatgreat preponderance authority

the defendants would be from the conditionestopped setting up
otherto insurance in avoidance of underrelating their liability

ifthe the evidence was If rulepolicy plamtiff’s believed. the
thus thefollowed conflicts with rule wMch writtenaprevents
instrument from controlled it has beenbeing by parol testimony,
so and in law ofbecome so fixed thegenerally adopted firmly
insurance that it must be an latteras to theregarded exception
rule. It has the of in ofmerit cases thisworking justicegreat
kind, and from the ofundoubtedly arose the situationnecessity
in order to that result. The to the denialaccomplish exception

the aof defendants’ motion nonsuit is overruled.flor
The to the to ofexceptions the admission testi-rulings relating

must alsomony be overruled. The adjuster’s relatingtestimony
if admitted,to for the harm-sympathy wasplaintiff, erroneously

less. The of the to for relatedas his tax 1901plaintiffinquiry
all,ato collateral matter more or less if con-indeed atremotely,
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issue,nected with the and the it is not toruling excluding open
review here.

overruled.Exceptions
All concurred.

Hillsborough,
3,June 1902.

Breeyear Rockingama. v. Farmers’ Mutual Fire&
Insurance Co.

payableisWhere insurance issued to the of real estate madeowner to his
mortgagee loss, byin case of transfers the andthereof latter his successors

“ assignments,” meaningin a pro-interest are not the ofwithin condition
hibiting assignments policythe the assent of theof without insurer.

providing policy payablea clause that an isUnder insurance awhen to
mortgagee estate, any personof ofreal no act or default other than such

right loss,mortgagee agentsor his his to inshall affect recover of acase
conveyance property procurementof andthe the of additional insurance
by mortgagor, policyin ofthe violation of the terms the and thewithout

insurer, rights mortgageeassent of the ofdo not affect the the or his
insuccessors interest.

Assumpsit, a fire insurance Theupon Pittsfieldpolicy. Sav-
Bank and John E. Dearborn are inings interest.plaintiffs Facts

term,and case from 1902,transferred theagreed, ofJanuary the
Stone,court J.superior by

2-3,1897, out atook in theAugust Breeyear defendantpolicy
him in the of $700sum losscompany fireinsuring against by

his had aupon Dearborn thebuildings. mortgage upon property
00,$7to secure the andof the was madepayment policy payable

loss,to him as in case of as his claimmortgagee might appear.
26, 1897,November andDearborn sold transferred the mortgage

to Louise inand his the insurance as fol-Beaudry assigned right
lows: “I hereby my as to Louiseright Beau-assign mortgagee

29, 1898,March borroweddry.” $400 of the PittsfieldBeaudry
Bank and theSavings Dearborn aspledged security,mortgage

therewith to the bank the of insurance withdelivering policy the
“it,indorsement her: Iuponfollowing signed by hereby assign

to-.” The bank has themy right held ever since.policy
23, 1898,June the toBreeyear propertyconveyed Beaudry.

5, 1899,June took out a in the Granite StateBeaudry policy
Fire Insurance her inloss fire theCompany insuring against by

$700sum of on the same didShe not disclose to thebuildings.
the theexistence of insurance.company prior


