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thesuits samerepeated upon matter. A citizen -who has been
to a inmatter acompelled litigate and take thereforeign country,

an decision,the chance of unfavorable not betoought re-again
to the samequired question atlitigate home. A rule of public

thefor of thepolicy protection citizen cannot beproperly applied
do to him.to injustice

the raised as toUpon question the of the"contractvalidity re-
the defendants from forleasing liability nonegligence, isopinion

Theexpressed. defendants’ of formerplea aadjudication states
todefence this action. the facts statedUpon are entitled tothey

judgment.

theJudgmentfor defendants.
All concurred.

Carroll,
20,June 1902.

Hersey v. Hutchins.

plaintiffA in entry, judgmenta at posses-writ who lias recovered for the
costs,sion of quo recover,the locus in and taxable is not entitled to in. a

subsequent profits, paid attorneysaction for surveyorsmesne sums to and
originalin the suit.

Trespass elausum. aAt term thepriorquare recov-plaintiff
defendant,ered the of ajudgment, verdictupon thejury against

thefor of the locusin and for her inpossession taxable costsquo
a writ of The taxable costsentry. were the defend-paid by
ant. The whether the is aquestion, entitled as ofplaintiff part
her in the todamages action sums of to sur-present money paid

action,and in theveyors, others was transferredattorneys, prior
term, 1902, Stone,from the March of the J.courtsuperior by

Snow,Leslie P. for the plaintiff.

Foote,James A. Arthurand L. for the defendant.Edgerly

Chase, J. Owen,The Fowlerrelies v.plaintiff largely upon
270, case,68 N. H. for ina decision her that the ques-favor. In

tion of the land in intitle to suit was tried and decided favor
inof the an earlier ofaction The defendantplaintiff trespass.

tenant,a notwith-the of the premisesretaining possession by
the inthe aplaintiff equityfiled billstanding judgment, against
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tenant, a decreeand obtainedand enjoiningdefendant histhe
theforthwith and issueorderingto the premisesthem surrender

did not thedefendants obey injunc-of Thea writof possession.
ineffectual; and thereupontion, and writ of provedthe possession

foundand werefor contemptwere guilty.they againstproceeded
Inpossession.result the the gotAs a of plaintiffproceedings,

entitled towasruled that the plaintiffit wasthe case reported,
paidand actually byincurredthe necessarilyrecover expenses

thefor injunc-in and the violatinghim the suit proceedingequity
related. Itthe decisionto whichtion. This was the ruling

thedid not include expenseswill that thebe noted ruling
thein action in whichtheincurred and thepaid plaintiffby

thatthebut expensesto the was in dispute, onlytitle premises
after it had beenwere incurred to possessionnecessarily regain

The defendanttitle was valid.that the plaintiff’sadjudged
thein defiance oftheto hold premisesapparently attempted

acts,excuse for hisThere was noplaintiff’s adjudged right.
totheto induce plaintiffand the natural of them wastendency

he had beento whichfurther thetake tosteps regain possession
inincurred begin-entitled. The necessarilyadjudged expenses

incident were natu-in and itsand the suit equityning prosecuting
acts,defendant’sral and direct of the wrongfulconsequences

in anincurredas much so would be the expenses removingas
land, theinert or to remain thesufferedobject upon byplaced

thecase, whichdefendant. In the the forpresent expenses
incurred, in herseeks reimbursement wereplaintiff establishing

thethe as those incurred bytitle to the same werepremises,
Owen,in Thein the action of trespass.Fowler firstplaintiff v.

from thebefore the court therefore differs materiallyquestion
consid-ease,in that and independentdecidedquestion requires

eration.
oflaw, in an. actionthe common the successfulBy plaintiff

foran of trespasscould maintain actionejectment subsequently
etc., the costs of themesne and asrecoverprofits, damages

this, whether thethe andas well as mesareejectment profits;
action of in of a fictitious lesseewas the nameejectment brought

reala theas the oragainst ejector, bycasual was early practice,
disseizor, andowner the the laterreal as was practice,against

defended, orwhether and was defaulted.the defendant appeared
118;Tombs,Parkin, 665;Aslin 2 Wils.v. Bur. Goodtitle v. 3
358;Davis,Drinkwaler, 261;2 Doe 1Gulliver v. T. R. v. Esp.

J.471;Brooke 1 C. &J. v. Page,v. 7 MooreBridges, Symonds
29; Filliter,Hare, 245;Doe 13 M. &. Wov. 2 Dowl. Doe v.
47; Coaker,Pearse L. 92.R. 4 Ex.v.

the to when awardedthe court directed costs be taxedGenerally,
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in an action. This was done ofan officer the courtby known as
master.” The fee bid definite in“taxing was not ad particu­

lars, and the master was entrusted withtaxing considerable dis­
Itcretion. seems that he had to allowauthority forcharges

the services of counsel in advice, set­giving drawing pleadings,
affidavits, 468,etc. 3 Enc.tling 469;Laws 12 Ib. 77; 3Eng. Bl.

Com. 399. When the in thecosts action of ejectment were
therein,taxed the was not entitledplaintiff to a sumlarger as

of his in the forpart action mesnedamages profits; but if there
was no for in suit,them the ifauthority taxing or forejectment

taxed,reasonany were not thethey was entitledplaintiff to have
them allowed the evidence toby jury upon submitted them. In

case,the latter the taxation was ato more liberal scaleaccording
inthan the Davis,former. Doe v. Brooke Bridges,v.supra;

v.supra; Symonds Ruddart,Doe 2Page, v. C. M. &supra; R.
316; Roake,Nowell Ruddart,v. 7 B. 404.& C. In Doe v. the

the that thejudge charged to an actionjury drivenparty bring
of was toejectment entitled recover the henecessary expenses
was to input the assertion of his and the assessedright; jury
a defendant,sum than bewould taxed a master. Thelarger by

”“first,at.although the and it notexcepting wasup pointgave
Itdecided. is said that there nowas which the courtpractice by

officers taxed thecosts casual andagainst ejector, consequently
were inthey necessarily taxed the case. See remarkby jury such

Alderson, B.,of Filliter,Doe 47,in 13 M. & W. 48. Inv. Nowell
Boake,v. 7 404,B. & the in anC. recoveredplaintiff judgment

error,action of that,a of andejectment writ it was heldupon
as costs,the court of error could not he toaward was entitled
recover the in dam­incurred that court as ofexpenses hispart

inages the action for mesne and that “theprofits; jury might
consider the costs between and client as thereasonably attorney

measure of the which he had In Doe v.sustained.”damages
Pilliter, the in the suit had beensupra, plaintiff’s costs ejectment

court,taxed under the and had been into andorder paidjudge’s
it was Bolfe, B.,held said:that he could not recover more.
“ Here ina the usual and thattaxation has taken place way, by

Where, indeed,the plaintiff is there been no taxa­bound. has
tion, then, ex necessitate, the is be anmust what tosayjury

B., decision,Pollock, as a theC. reason forindemnity.” assigns
“that thanthe not entitled to be in a better situationisplaintiff

any other plaintiff.”
uniform,The American authorities on the are not butsubject

in the thethe cases it is held that taxable costs ofwhich only
inrecovered as a ofejectment suit can be thepart damages

the action for mesne those in which counselprofits outweigh



Mersey 461v. Hutchins.N. H.]

two casos of theallowed. lat­Onlyareand other expensesfees
Chubb, 466,1 Coxe and DoeDenn v. v.been found:class haveter

a nisiwas decis­Perkins, Mon. 198. Denn v. Chubb prius8 B.
in recent case1795; overruled the ofin and it wasmadeion

Perkins,In it held54 N. 4. Doe v. is thatJ. Lawv. Daly,Pike
in hesuch amount asentitled to reimbursed hasis bethe plaintiff

in meansbeen to pay obtaining by legalfaith compelledin good
defendant liasthe theof which wrong­restoration propertythe

cited, andhim. is thewithheld from No authoritytaken orfully
which, in an action ofthesolely bydecision is upon principleput

horse,a recover whatevermayfor the plaintifftakingtrespass
ahim as the of rede­from pricethe has exactedsum wrongdoer

rule, whenthat costscourt theThelivery. Englishrecognize
and athe a finalbeen taxed taxation is liquidation largerhave

mesne butin the action for theycannot be recovered profits,sum
forwhere a strict rule theit not indoes apply Kentucky,say

did, excludeis “if it it wouldof costs becauseprescribed,taxation
the for costs.”strictrecovery beyond chargesa legal

in counsel and other ex­The cases which it held that feesis
Clack,inshould not be are:included the White v.damagespenses

;; Herr,Johnston,230­ v. 2 202­ Alexander v.2 MacArth.MeloySwan
285;; Smith,Pa. St. 587­ 71 v.11 v. Pa. St.Stopp Tripp,Herreshoff

92;R. 1. Pike v. J. 4. The for15 54 N. Law reasons givenDaly,
are, inthat the anthis costs are awarded to successfulholding party

to the inaction him for incurredindemnify establishingexpenses
allhis and are not full are thatright, although indemnity, theythey

allows;law that and a debt when thethe become liquidatedthey
rendered,is and to to allow themit is principlejudgment contrary

be a a into recovered second time as of the anotherpart damages
action; and that the in inis the situationplaintiff sameejectment
in this as for their and hasother who suerespect suitors rights,
no claim into fuller If thejust successfulindemnity. plaintiff

is entitled than tbeto fuller is affordedejectment byindemnify
made,action,taxable in thecosts the issignificant inquiry why

defendant, if successful,the have to theshould not indemnity
same extent? It is that reasons bebelieved these cannot satisfac­

inthe Doeanswered. The which decision v.torily uponprinciple
Perkins was made is If thenot for theadequate purpose. plain­

intiff an action of befor a horse was entitled totrespass taking
inindemnified for the incurred himfully byexpenses instituting

action,and the for the exacted fromas well asprosecuting money
horse,him the the for a theby priceas ofwrongdoer redelivery

the notdecision;would the it wasbutprinciple perhaps justify
claimed Northat the could such doesrecoverplaintiff expenses.
the fact rule athat an of the excludewouldadoption English



Hersey v.462 Hutchins. [71

tbebeyond costs allowed tbe localrecovery law seemby tolegal
sufficient reason for notbe a the rule.applying

state, tbeIn tbis action commenced writ of tbeby takesentry
of tbe action of 2ejectment. v.place Withington N. H.Corey,

115; Hill, 391;6 N. H.v. v.Winkley 15Hastings, N. H.Bailey
525; Hatch 148,v. 35 N. 157.Partridge, H. Costs follow tbe

ofevent action unless otherwise directed law orevery by tbe
S., 229,P. c. s. 1.court. are fixed tbe fee billThey toby as

S.,matters. P. c.most 287. muchareGenerally, they less than
tbe incurred inexpenses tbe whose favornecessarily by party they
are It is tbeawarded. not of tbe law thatpolicy reimbursement

were,in full should be formade such if it tbeexpenses; statutes
forwould reimbursementprovide instead of costs tolimiting

Nosmall fees. distinction is made between actions on account of
nature,ortheir form or the merits of tbe claims tbeof respective

Tbetherein. sameparties whether tbeprovisions action beapply
case, or andentry, whether tbetrespass, assumpsit, unsuccessful

bad reasonable for his or not.party contention Tbegrounds
in an action for maliciousplaintiff canprosecution recover as costs

in tbe no moreaction than tbe costs for actionsprescribed gener­
unreasonable andhowever maliciousally, defendant’s actsthe

have been.may
far title to tbe locusSo as the in tbis actionappears, havemay

action;in inbeen the eachdispute have assertedprior party may
to faith;title it in but if tbe defendant showed no title andgood

title,no ofmade a tbe costs that could bepretence only adjudged
him in costs,the would beaction theagainst taxable tbe same as
bewould recovered if he set a title in faith whichup failedgood

because of a in theonly preponderance of theslight testi-weight
tbe title. In andmony supporting plaintiff’s tbejustice equity,

not inplaintiff is entitled tbis action to fuller for tbeindemnity
incurred her in tbeexpenses former action thannecessary by she

would be entitled to if badtbis action not been Tbebrought.
of tbis action did not render tbe claim ofbringing plaintiff’s

Besides, claim,more orany tbeindemnity just equitable. to tbe
law,extent tbeallowed was and abecame ofby liquidated part

tbe in tbe suit.judgment entry of lawElementary principles
would be ifviolated tbe were allowed to itplaintiff forwardbring

in tbis action and have it ifagain considered as there was no
it.judgment upon

There is in tbe reserved case to show that tbenothing plaintiff
is entitled to tbe herhave sums to andpaid othersby surveyors
in tbe action ofprior included as a her in tbispart action.damages

Gasedischarged.
All concurred.


