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creditor, holding security mortgagefor aas collateral the debt firstaWhere
sum, formally dischargedit togiven Ms to secure alike beto debtor allows

uponplace mortgagein a to himselfits the sameand takes new land to
debt, ignorance mortgagein of a secondMs recorded andsecure without

security, mortgagehis first isintention to lessen the deemed toan subsist
against mortgagee.as the secondhis benefitfor

Equity,in that aBill bepraying discharged mortgage may
force,in and a found,to be for foreclosure.decreed Facts and

term, 1901,thetransferred from November of thecase superior
court, Peaslee, J.by

1888, Vittum was indebted to theIn defendants MattoonMay,
$1,800he Melcher,Busiel. borrowed ofSubsequentlyand one

and awhich he his note realfor estate asgave mortgage security.
recorded, and it andThe was the note weremortgage bypledged

to the bank toMelcher secure his note for aplaintiff like amount.
1890,In Vittum Mattoon and Busiel thegave mortgages upon

land to secure hissame indebtedness to them. Their mortgages
1898,recorded. Inwere the bank desired to have its security

renewed, and Vittum a it,new note to with Mel-signed payable
andcher as secured the same with asurety, new uponmortgage
Melcher,the same land. not the old tohaving assigned mortgage

bank,the at its executed arequest whichdischarge thereof, recited
that the note was Thepaid. and the newdischarge mortgage

time,were recorded at the same and the old note andmortgage
Melcher’s note were surrendered. The bank had no knowledge
of the held Busiel,Mattoonmortgages by and nor did latterthe
know of the Melcher or bank untilmortgages about 1900. Each

understood it hold aparty first mortgage. There was no inten-
tion on the of one topart any the relationchange of the parties

;the transaction 1898 is,ofby that the ultimate liability was Vit-
tum’s, while the bank could also hold Melcher therefor. The
records of the bank show that in 1898 the Melcher note was paid,
and on the same the new note,day secured theby mortgage, was
discounted. The court found so far as it ais question of fact,
and ruled so far as it is a matter law,of that the plaintiff bank is

relief,entitled to and the defendants excepted.

E. A. Hibbard,& C.B. for the plaintiff.

Albin for theShurtleff, defendants.&
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thea foreclosure ofWat,™., seeks mortgageJ. The plaintiff
forcollateral Melcher’sreceived as securityitwhich originally

and subse-defendants, the twoThe mortgagorincludingnote.
Melcherthe that the notedefend upon groundmortgagees,quent

been cancelled andcollateral note and mortgage havingtheand
been tosurrendered, and having givenand a new note mortgage

and thenotes plain-in of the mortgage,originalthe placeplaintiff
the lastand exclusively upon security.nowmust rely whollytiff

makeclaim, valid, would be to the plaintiff’sifof thiseffectThe
to Mattoon andto the givensubordinate mortgagessecurity

aconstituted firstcollateralBusiel, mortgagewhile its original
Did thematerial is:inquiry partiesThethelien upon property.

the newand liabilities bytheir practical rightsintend to change
?to the bankthe indebtednessof expressingmethod they adopted

should becomenot, theit that second mortgageesisIf equitable
of the nominalin merely dischargeconsequencefirst mortgagees

to Melcher?of Yittum’s mortgage
“ in an inter­ofis ignorancenew substitutedWhen a mortgage

mistake be re­lien, mayreleasedthe throughmortgagevening
1as a lien.” Jonesits priorityin and originalequity givenstored

matterthe aspresumption,“This is basedMort., upons. 971.
to on foot hisintended keepmust havelaw, thethat partyof

. . . and itto his security;title, when it was essentialmortgage
inter­of suchignorancethe throughwhether partiesmatteris no

theinadvertence,title, actually dischargedor throughvening
notes, extin­intended toand reallytheand cancelledmortgage

interven­to that suchstill, madethem; appearon its beingguish
that theexisted, conclusivelythe law would presumetitleing

tohisto postpone mortgagehave intendedcould notmortgagee
in ownnumerous ourarecases verytitle. Suchthe subsequent

49 N. H.Stantons v.state, Thompson,not be cited.”needand
Barker,406; Hammondv.Balkum, H.279; 60 N.272, Buchanan v.

H. 118. If70 N.53; Co.v.Trust Company,H. Internat’l61 N.
in such cases isof intentiontheheld that presumptionit were

that thethe factlaw, the case disclosesoffact, and not oneofone
relations the transactiontheir bytointend changedid notparties

thethat wereunderstand they changingdid not1898.of They
or modifyingaá first to second mortgage,frombank’s security

Evi­in practical respect.anythat securityofthe effectiveness
con­formade merely greaterwasthe new arrangementdently,

the indebtedness.ofin the statementand simplicityvenience
thebank fordebt to theand Melcher’sdebt to MelcherVittum’s

thanone note bybyevidencedbe more brieflycouldsame amount
anote was not pay­Melcherof theThe bank’s surrendertwo.

note whichthe Yittumofdebt, its surrendernor wasment of his
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debt;collateral a of his andit held as Vittnm’spayment agiving
bank, innew note to the with Melcher as ofsurety, place the

notes, either,not a- of debts orwas both ofpayment be­original
the did not intend it should have thatcause effect.parties Fos­
Hill, 526; Howe, 35,38ter v. 86 N. H. v. N. H.Ward 42. As

remained, forthe debt the of which Vittum’spayment original
and were to the thenote intentionplaintiff, thatmortgage pledged

the should continue to have the same collateral forplaintiff its
Mort., 924;be 1 Jones s. Elliotdebt must enforced. v. Sleeper,

2 N. H. 525. There is no itreason should notequitable why be.
aMattoon and Busiel are not restoration and en­prejudiced by

of toforcement Vittum’s first which their mort­mortgage, subject
cancellation,were Their is not agages given. position changed by

Baker,of the Holtof Vittum’s first v. 58discharge mortgage.
N. H. 276. have not been misled that norThey by discharge,

“have done omitted to actor do the re­they any relying upon
corded Trust Co. v.discharge” Company,supra,(Internat’l 119);
hence their defence to actionthis no in theirpresents equities

499;Cobb 69 Me.favor. v. Ponder v. 102 Ind.Dyer, Ritzinger,
571, 575; Trotter, 281;100 Ill.v. Packard v.Campbell Kingman,
11 Ia. 219.

The fact that the was not theplaintiff of themortgagee original
held itbut as notdoes it frommortgage, merely pledgee, preclude

the relief in this action. It had inequitable thesought equity
of the one of which was that therights mortgagee, mortgage

should be deemed to until thesubsist debt secured wasthereby
or and that a formalpaid of thedischarged, discharge mortgage

notby mistake should enure to the of second mort­advantage
no suchgagees equitable dependent uponhaving right discharge.

Sallis, 446; Nelson,Causler v. 54 Miss. Bruse 35 Ia. Thev. 158.
note was with the and this wasmortgage plaintiff, suffi­pledged

cient to it the benefit of the whethergive mortgage, technically
Gibbs, 484,or not. v. 24 N. H. Theassigned Whittemore 487.

Melcher,valid,ifobjection, that the should be amortgagee, party
plaintiff, be obviated an himamendment with themay by joining
bank.

overruled.Exception

All concurred.


