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Chase, in substance,J. The declaration alleges, that the shut­
aof loom was thrown the intle ofagainst plaintiff consequence

inthe defendants’ the loom while itusing was out ofnegligence
and in a defective condition theirthrough Therepair negligence.
or want of in one ordefect was more of therepair of the loomparts

and limited the of thethat caused movements shuttle. It cannot
thethat defendants were theof orpresumed ignorant characterbe

of these nor that theparts;state of were sorepair numer­parts
aand of each other that ofindependentous the de­specification

fective ones and of the character of the; defects was tonecessary
theenable defendants to their defence. Shouldproperly prepare

trial this thethe court has to adevelop contingency, orderpower
furnished,and the trial until it ifspecification ispostpone justice-­

so The facts relied toupon constitute arerequires. negligence
as set forth as are infully they cases townsquite usually against

for from their ininjuries resulting negligence maintaining high­
muchcases this so farways,— as the theresembling requisites of

are,withdeclaration torespect concerned. v.negligence Corey
530, 547;Bath, 35 N. H. Nashua Iron Railroad,and Steel Co.v.
160,159,62 N. H. 161. The of the defects in suchparticulars

ofcases are matters evidence rather than pleading.
the of the declarationApparently, allegations are sufficiently

full, clear, defendants,and distinct to the the andgive thejury,
court and certain informationreasonably complete theconcerning

founded;which theon action is and this is all thenegligence rules
233,1of Pl. 1256;Ch.require. Saund. Pl. &pleading Ev.

416.
overruled.Exception

All concurred.

Hillsborough,
7,Oct. 1902.

Boston & Maine Railroad v. Brackett & a.

pendency action,isOne who notified givenof the of an and is opportunityan
defend, questionsto is concluded as to all determined therein which are

recovery him,againstmaterial to a in an indemnityaction broughtfor by
originalthe indefendant the suit.

defendant, having judgmentIf a against himself,satisfied a bringsrendered
indemnity againstan action for defend, parolone who was notified to

evidence is admissible to ascertain whether the facts in controversy were
original litigationso indetermined the as rightsto settle the partiesof the

subsequentin the suit.
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indemnity judgment inthe amount of a rendered anforIn to recovera suit
proveupon plaintiffnegligence, it is incumbent the to that heforaction

;prevented complainedinjuryordinary the of andby care havenotcould
action, injuryoriginalfinding that the írom a con-in. resultedspecial thea

part inof on of the defendantto lack care the the subse-dition attributable
parpóse,sait, judg-for this the andquent sufficient unless verdictis not

negligenceconclusively faot suchthatthe was the soloestablishment
expressly impliedly plaintiff’sorinjury, and determine theoi thecause

fault.fromfreedom

to amountCase, recover the thepaid byfor plain-negligence,
them in favor of John W.a againstjudgment Wright,tiffs upon

and verdict for theTrial by jury plaintiffs.their employee.
term, 1901, of thefrom the courtSeptember superiorTransferred

Pike, J.by
other that at thedeclaration time ofamong things,The alleged,

in a car ahe was side trackmoving uponengagedinjuryWright’s
owners, and hadwere whichthe defendants theywhich agreed,of

servants;for of thein condition the use plaintiffs’suitableto keep
the failure of the defendants toreason of thekeepand that by

defective,and account ofon itsin suitable repair, becomingtrack
ice,with was injured byand covered Wright beingdangerous,

which he was at work.from the ear uponthrown
intheexception, plaintiffsto the defendants’ evidenceputSubject

opinion.inin the action referred to theverdict priorthe special
noruled that evidence could offeredbe tend-justiceThe presiding

there was cause ofshow chat other orany Wright’sto injurying
of ice on the track.than the accumulation He heldupfarther

the sole cause ofthe verdict wasthat special Wright’sby injury
track,accumulation of ice theto be the and that theuponfound

inbe suitto determined this was: whoseThroughonly question
? to theSubjectfault did the ice accumulate defendants’ exception,

that, the ofruled sole cause thehe also beeninjury having
action,priorin the of the railroad in thedetermined negligence

the cars could not be considered asof contrib-management having
thereto, and be shown incould not evidence. The de-uted

for a nonsuit and for direction infendants’ motions of a verdict
denied, tofavor exception.their were subject

Branch, for theOliverE. plaintiffs.

French, for the defendants.B.George

Railroad,Parsons, J. The Boston &C. Maine sued onebeing by
to havefor an been caused tbeirallegedinjury byWright negligence,
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claim that thethe cause of was theupon Wright’s injury negligence-­
defendants,the Bracketts,of the notified them of thepresent pend-­

of action and tendered to them theency defence andWright’s man­
of the suit. The Bracketts did not assumeagement the defence of
suit, but the same wasWright’s defended theunsuccessfully rail­by

road, who have a recoveredpaid Thejudgment by Wright. princi­
that,is settledwell notice and and defend,tople by theopportunity

action,notified become to thepersons soparties original as to be
inconcluded any betweensubsequent the samelitigation parties,

to all inas determined thequestions first whichaction are
material to the of inrecovery the second. Littletonright v.
Richardson, 179, 180.34 N. H. The injudgment such case is also-­

action,conclusive the in theupon defendants first in their charac­
second,ter of in the as toplaintiffs the facts therein determined.

Hence, if it that the in theappears first actionjudgment was based
a of fact fatal toupon second,the infinding the therecovery

cannotaction over be maintained. Co.,v.Gregg 69 N. H.Belting
247, 249, 251. But all which were notquestions determined in

suitthe first are B. M. Railroadopen. v. 70 N. H.Sargent,&
; Richardson,299­ Littleton v. 34 H. 179.N. When it is not clear

from the record recovered,whatupon were ifground damages upon
some which theground suitupon original and whichproceeded upon
the have been rendered thejudgment 'may defendants would be
liable, not,while others wouldupon they parol evidence is admis­

to ascertainsible whether the facts in have been socontroversy
determined as to settle the of the in the secondrights parties

Railroad,suit. Hearn v. N. 320.67 H.
substance,in in action,hisWright that a certainalleged, spur

track in use the railroad was out ofby and unsafe from anrepair
accumulation it;of ice that, innegligently permitted upon conse-

of such a car andquence became derailednegligence, remained upon
the track cars, railroad,attached to two other and the in-without

car,him of the derailed himdirected informing to aid themoving
track; that,cars the inupon of theignorance conditiondangerous

of the track derailment,the derailment and of the he as-causing
insisted to the track,move cars theattempting along getting upon

ear;another and over,that the ear he was on and he wastipped
injured. He also knew,the railroad or was bound toalleged

inknow the care,exercise track,of reasonable the ofcondition the
the car,derailment of the and the danger.

The in action established the re-judgment Wright’s railroad’s
him,fault as tosponsible his extentits measured theinjury, by

awarded, and hisdamages freedom from fault. theUpon allega-
in writ,tion theWright’s railroad have been found liablemight to

him on the of their in himground not ofnegligence warning
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the condition the deraileddangerous car andpresented by ob-
track,structed or the track,condition of theby dangerous spur

or both combined. The for whichby it isonly negligence charged
in suitthis the defendant Bracketts are is the obstruc-responsible
tion of the track ice. It wasby therefore incumbent theupon

toplaintiffs establish that verdict themWright’s wasagainst
offered,based that For this with theupon ground. purpose they

action,record in that the to the and acharge jury special finding
obtained from the which consisted of an affirmativejury, answer to
the question: “Was the to thefollowing causedinjury plaintiff by
the accumulation of ice on the side track Brackett’s shoeadjoining

”on which the carsshop, were moved at the time ?being
failure of the in­Although Wright railroad tocharged negligent

and,form him of the the truth of thedanger, evidenceassuming
theby defendants and as to the evidence and claim(offered excluded)

made in counsel,argument by thisWright’s wasalthough charge
him,not abandoned claimthis was notby and deter­passed upon

mined the theby because to thejury; shows that thecharge jury
ofonly ground submitted to the thewas accumu­negligence jury

lation of ice. The reason the other claimedwhy was notground
submitted is immaterial. It have been omitted with themay as­
sent of orWright, his andagainst to hisobjection subject excep­
tion. The material fact is that this was notquestion submitted

theto and was notjury, determined them. B. M.by Railroad&
v. 70 N. H. 299.Sargent, The record therefore establishes that
the sole whichground recoveredupon his verdict theWright was
accumulation of ice.

The action is case for It is not for thenegligence. assumpsit
breach of a contract to the railroad forindemnify result­damages

to them from the useing of the track. The effect ofspur only
the contract to the track in and freekeep from snow andrepair
ice, is to establish the existence of the from theduty, negligent
non-performance of which the of action is toright havealleged
arisen. Ono of two or more who hasjoint beenwrong-doers,

tocompelled pay for a cannot recover ofdamages joint wrong,
another in. delicto. It is when inpari the who isonly faultparty

to theas isperson without fault as to theinjured whoseparty
can,actual is the cause of thenegligence thatinjury, overrecovery

be had. Co., 251;v.Gregg 247, 250,69 N. H.Belting Churchill
Old,Holt,v. 165; C.,127 67;Mass. S. 131 Mass. R. R. v.Colony

Slavens, 148 Mass. 363. A cannot recover for anplaintiff injury
from theresulting of another unless his own freedomnegligence

from fault is found. Thesecontributing are elemen­propositions
The here,tary. toplaintiffs recover for the to them result­injury

track,from the obstructeding must establish not that it wasonly
VOL. LXXI. 33
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that could not thebut they bydue to the Bracketts’ negligence,
for which recov­of the injury Wrightexercise care have prevented

a failure toto have arisen from distin­ered. Confusion appears
recovered,which asbetween the upon Wrightgroundsguish

¡shown trial, thehis and causes whichthe course of actuallyby
in Thatwhich are now question.the Wrightproduced injury,

withoutthese plaintiffswas able to recover establishingagainst
fault, them from the burden of nowtheir does not relievepersonal

to the accident.their freedom from negligence contributingshowing
in­them would have thepreventedIf the exercise of due care by

been no accident and nothere would have damagetojury Wright,
them. The lawi. imposedto the no verdictplaintiffs, against

contract,Bracketts, their the to exercisedutythe force ofupon by
bound, inin were also their usecare its execution. The plaintiffs

care of the ofof the to the person ordinarytrack for their employees,
The whetheris notquestionunder like circumstances.prudence

for which he hasa lack of care toward Wrightwere ofthey guilty
them, the evidence establishesrecovered for conclusivelyagainst

but is whetheron another theyhis verdict to be based ground,
as users of the track re­•exercised which their dutythe care legal

Bracketts, who were for theresponsibleof thethem towardquired
Kendall,Hose Co. v.Bostonof the track. Wovenmaintenance

232, 236,178 237.Mass.
defendants,decided, bindso as to theseIf it has been judicially

was the obstruction of thethat the injurysole cause of Wright’s
track, of the could have con-the plaintiffsno want of care on part

at the trial that the ver-tributed It was claimed specialthereto.
the track thethe obstruction of wasdict established thatnot only

accident, it was the sole cause. The court-cause of the but that
which were takenruled. to exceptions■so The rulingssubsequent

thethat without reference towere an soof this ruling;application
andandevidence argument, denyingvarious rulings excluding

the theis determined answer tobyto the caserequests charge,
and the forverdict Wrightwhether the judgment■question, special

the thesole cause of wasthat the injuryestablished■conclusively
not rendered res adjudieatathis fact is.accumulation of Thatice.

The theclear. ofthis is languageverdict andby judgment
, construed, of the construc-verdict, is not capablespecial correctly

in that the questiontion It argumentit. isput upon suggested
asthe of usedwas for purpose beingto the jurydesignedly put

• so,If this be it isinevidence this very proposition.ofsupport
whether the ice was ornot askedinconceivable werethat the jury

asverdict is to be construednot the writtensole Thecause.
¡other the to theto ascertain par-written are: meaningdocuments

“ the of theFor this situationities of the purpose,used.language
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transaction,intheir the allandparties, general purpose apparent
therewith,connected are evidence ofcompetentcircumstances the

words and phrases.”intention Kendallexpressed by particular v.
557, verdict, therefore,Green, 67 N. H. The is to be read in563.

thethe of the submitted to werequestions jury. Theylight
ifthat could not recoverinstructed hisproperly Wright injury

fellow-servants,due to the of his butwas couldwholly negligence
if it therecover was caused of hispartly by fellow-­negligence
and of the defendants. Theirservants atten­bypartly negligence

tion was not directed to the whether the ice was the solequestion
accident,the but were tocause of asked consider whether thethey

of fellow-servants was the As thesole cause.negligence argu­
understood, itment is is that the of fellow-­Wright’snegligence

track;derailed inservants and left the car that theposition upon
accident,that if this causewas the of the W couldnegligence right

not recover: that thetherefore to the forquestion presented jury
their determination was the carwhether derailed of(negligence

or the accumulation of ofice Brack­fellow-servants) (negligence
accident;caused the and that the answer determined thatetts)

Bracketts’ was the sole and the fellow-servants’nonegligence part
But,of stated,the cause of the as has beeninjury. already that

was not the to the Their answer aquestion presented wasjury.
them,of thedecision material submitted to whetherquestion negli­

of solefellow-servants was the cause of thegence Wright’s injury,
and not of the fact thewhether obstructed track was the sole

which in suit,cause —a immaterialquestion was andWright’s
for that reason not tosubmitted the the terms ofby thejury

or the instructions. the of thequestion As rail­general question
road’s was innot determinedcontributory negligence Wright’s
.suit, it is not been,to consider whether it havenecessary could so
as into be decisive these thisdefendants suit.against

noticeThe to the was in andBracketts to come defend Wright’s
suit; not to and out theappear of theirtry question toliability
the that,railroad. if hadAssuming suitable issuesthey appeared,
could have been framed and all betweenquestions involved the

could beenparties have and attried settled the sameconveniently
trial 461,etc. Co.v. 134 Y.N. did(Oceanic Compania, 469), they
not income and the were not Ifquestions tried. the court had

motion, topower, upon them to as andrequire appear parties try
in suit all andbetween them aquestions theseWright’s plaintiffs,—

considered,—notpoint no madewas to call suchattempt power
into exercise.

The defendants moved for verdict thea that theupon ground
hadplaintiffs offered no ofevidence their exercise of care. They

offered the verdict which the trial courtspecial ruled conclusively
established the Such was andpoint. erroneous is reversed.ruling
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therefore, an to offershould be opportunityThe plaintiffs, given
the Thehave exclusionevidence upon question.they mayany

issue was alsoof evidence offered the defendants thisuponby
that ofit from the record the questionerroneous. As appears

in of de-to inform theof the railroad Wrightfailingnegligence
suit,in thecar not to therailed was submitted jury Wright’s

the have foundoffered as to show what jury mayevidence tending
excluded.their verdict wasgeneral properlyby

were tried.in the trial of the issues thatThere was no error
an to these issuesfor instructionThe defendants’ request relating

case,inin of the thisjurywas substance. The verdictgiven
them, thethat defend-the submitted to establishesquestionsupon

theare in fault the track and thatants for the obstruction of
in failure tonot. the error consists the tryare Asplaintiffs only

case,an to there is no occa-issue which is thenecessary plaintiff’s
a the werefor retrial of the which record showssion questions

untilThe are not entitled totried.properly plaintiffs judgment
ofin the questiona of fact their favor uponthey procure finding

owntheir care.
insustained part.Exceptions

J.,Bingham, the concurred.and J did not sit: othersChase

Merrimack,
9,Oct. 1902.

Noyes Edgerly.v.

imprisonment,againstIn an action a for false defence that thesheriff the
lawful, therebyplaintiff his as andto detention became es-elected treat

action,topped maintaining inhis is of the andfrom matter avoidance writ
generalbe the issue.cannot shown under

throughagainstAn a sheriff recover a incurredaction of debt to forfeiture
19,comply provisions chapterhis the of sections andfailure to with 18

Statutes,282, by plaintiffis annot election to treatof Public thethe
mayany righta of ofhis as and waiver action he havedetention lawful

imprisonment.for false
action, brings rightplaintiff his a has noA and suit towho misconceives he

byasserting rightsmaintain, thereby precluded from ais not his actual
proper remedy.

Trespass, from tbefor Transferred Aprilfalse imprisonment.
Peaslee, J.term, 1902, the courtof bysuperior

5, 1898, was andthe arrested forOctober plaintiff breaking
in ofa the and the thereinbuilding daytime, larcenyentering


