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CmAsE, J. The declaration alleges, in substance, that the shut-
tle of a loom was thrown against the plaingiff in consequence of
the defendants’ negligence in using the loom while it was out of
repair and in a defective condition through their negligence. The
defect or want of repair was in one or more of the parts of the loom
that caused and limited the movements of the shuttle. It cannot
be presumed that the defendants were ignorant of the character or
state of repair of these parts; nor that the parts were so numer-
ous and independent of each other that a specification of the de-
fective ones and of the character of the defects was necessary to
enable the defendants to properly prepare their defence. Should
the trial develop this contingency, the court has power to order a
specification and postpone the trial until it is furnished, if justice
so requires. The facts relied upon to constitute negligence are
quite as fully set forth as they usually are in cases against towns
for injuries resulting from their negligence in maintaining high-
ways,— cases much resembling this so far as the requisites of the
declaration with respect to negligence are. concerned. Corey v.
Bath, 85 N. H. 530, 547 ;5 Nashua Iron and Steel Co.v. Boilroad,
62 N. H. 1569, 160, 161. The particulars of the defects in such
cases are matters of evidence rather than pleading.

Apparently, the allegations of the declaration are sufficiently
full, clear, and distinet to give the defendants, the jury, and the
court reasonably complete and certain information concerning the
negligence on which the action is founded ; and this is all the rules
of pleading require. 1 Ch. Pl 233, 266; 1 Saund. Pl. & Ev.
416.

Hzxeeption overruled.
All concurred.

Hillsborough,
Oct. %, 1902.

BostoN & MAINE RAILROAD v. BRACKEIT 4 a.

One who is notified of the pendency of an action, and is given an opportunity
to defend, is concluded as to all questions determined therein which are
material to a recovery against him, inan action for indemnity brought by
the defendant in the original suit.

If a defendant, having satisfied a judgment rendered against himself, brings
an action for indemnity against one who was notified to defend, parol
evidence is admissible to ascertain whether the facts in controversy were
s0 determined in the original litigation as to settle the rights of the parties
in thé subsequent suit.
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Tn g suit $o recover indemnity for the amount of a judgment reudercd in an
action for negligence, it is incumbent upon the plaintiff to prove that he
could not by ordinary care have prevented the injury complained of ; and
a special finding in the original action, that the injury resulted from a con-
dition atiributable to lack of care on the part of the defendant in the subse-
guent suit, is not sufficient for this purpose, unless the verdict and judg-
ment conclusively establish the fact that such negligence was the sole
cause of the injury, and expressly or impliedly determine the plaintiff’s
freedom from fault.

Casg, for negligence, to recover the amount paid by the plain-
tiffs upon a judgment against ther in favor of John W. Wright,
their employee. Trial by jury and verdiet for the plaintiffs.
Transferred from the Sceptember term, 1901, of the superior court
by Pike, 3.

The declaration alleged, among other things, that at the time of
Wright's injury he was engaged in moving a car upon a side track
of which the defendants were owners, and which they had agreed
to keep in suitable condition for the use of the plaintiifs’ servants;
and that by reason of the failure of the defendants to keep the
track in suitable repair, and on account of its becoming defective,
dangerous, and covered with ice, Wright was in Jured by being
ghrown frow the car upon which be was at work.

Suabject to the defendants’ excep ulon, the plaintiffs pnt in evidence
the special verdict in the prior action referred to in the opinion.
The presiding justice ruled that no evidence could be offered tend-
ing to show hat there was any cause of Wright's injury other or
fucthor than the accumulation of ice upon the track. He held
that by the special verdict the sole cause of Wright's injury was
found to be the accumulation of ice upon the track, and that the
only guestion to ve determined in this suit was: Through whose
fault did the ice accumulate ? Subject to the defendants’ exception,
he also ruled that, the sole cause of the injury having been
determined in the prior action, negligence of the railroad in the
management of the cars could not be considered as having contrib-
wted thereto, and could not be shown in evidence. The de-
fendants’ motions for a nonsuit and for direction of a verdict in
their favor were denied, subject to exception.

Oliver E. Branch, for the plaintiffs.
Greovge B. French, for the defendants.

Parsons, C.J. The Boston & Maine Railroad, being sued by one
Wright for an injury alleged to have been caused by their negligence,
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upon the claim that the cause of Wright’s injury was the negligence
of the present defendants, the Bracketts, notified them of the pend-
ency of Wright’s action and tendered to them the defence and man~
agement of the suit. The Bracketts did not assume the defence of
‘Wright’s suit, but the same was unsuccessfully defeuded by the rail-
road, who have paid a judgment recovered by Wright. The princi-
ple is well settled that, by notice and and opportunity to defend, the
persons notified become parties to the original action, so as to be
concluded in any subsequent litigation between the same parties.
as to all questions determined in the first action which are
material to the right of recovery in the second. Littleton v.
Richardson, 84 N. H.179,180. The judgment in such case is also
conclusive upon the defendants in the first action, in their charac-
ter of plaintiffs in the second, as to the facts therein determined.
Henge, if it appears that the judgment in the first action was based
upon a finding of fact fatal to the recovery in the second, the
action over cannot be maintained. Gregg v. Belting Co., 69 N. H.
247, 249, 251. But all questions which were not determined in
the first suit are open. B. § M. Railroad v. Sargent, 70 N. H.
299 ; Littleton v. Richardson, 84 N. H. 179. When it is not clear
from the record upon what ground damages were recovered, if upon.
some ground upon which the original suit proceeded and upon which
the judgment 'may have been rendered the defendants would be
liable, while upon others they would not, parol evidence is admis-
sible to ascertain whether the facts in controversy have been so
determined as to settle the rights of the parties in the second
suit. Hearn v. Railroad, 67 N. H. 820.

Wright alleged, in substance, in his action, that a certain spur
track in use by the railroad was out of repair and unsafe from an
accumulation of ice negligently permitted upon it; that, in conse-
quence of such negligence, a car became derailed and remained upon
the track attached to two other cars, and the railroad, without in-
forming him of the derailed car, directed him to aid in moving the
cars upon the track ; that, in ignorance of the dangerous condition
of the track causing the delenlment and of the derailment, he as-
sisted in attempting to move the cars along the track, getting upon
another car; and that the car he was on tipped over, and he was
injured. He also alleged the railroad knew, or was bound to
know in the exercise of reasonable care, the condition of the track,
the derailment of the car, and the danger.

The judgment in Wright's action established the railroad’s re-
sponsible fault as to him, his injury, its extent meagsured by the
damages awarded, and his freedom from fault. Upon the allega-
tion in Wright's writ, the railroad might have been found liable to
him on the ground of their negligence in not warning him of
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the dangerous condition presented by the derailed car and ob-
structed track, or by the dangerous condition of the spur track,
or by both combined. The only negligence for which it is charged
in this suit the defendant Bracketts are responsible is the obstruc-
tion of the track by ice. It was therefore incuinbent upon the
plaintiffs to establish that Wright's verdict against them was
based upon that ground. For this purpose they offered, with the
record in that action, the charge to the jury and a special finding
obtained from the jury, which consisted of an affivmative answer to
the following question: ¢ Was the injury to the plaintiff caused by
the accumulation of ice on the side track adjoining Brackett’s shoe
shop, on which the cars were being moved at the time? ”

Although Wright charged negligent failure of the railroad to in-
form him of the danger, and, assuming the truth of the evidence
(offered by the defendants and excluded) as to the evidence and claim
made in argument by Wright’s counsel, although this charge was
not abandoned by him, this claim was not passed upon and deter-
mined by the jury; because the charge to the jury shows that the
only ground of negligence submitted to the jury was the accumu-
lation of ice. The reason why the other ground claimed was not
submitted is immaterial. It may have been omitted with the as-
sent of Wright, or against his objection and subject to his excep-
tion. The material fact is that this question was not submitted
to the jury, and was not determined by them. B. ¢ M. Railroad
v. Sargent, T0 N. H. 299. The record therefore establishes that
the sole ground upon which Wright recovered his verdict was the
accumulation of ice.

The action is case for negligence. It is not assumpsit for the
breach of a coniract to indemnify the railread for damages result-
ing to them from the use of the spur track. -The only effect of
the contract to keep the track in repair and free from snow and
ice, is to establish the existence of the duty, from the negligent
non-performance of which the right of action is aﬂeged to have
arisen. Omne of two or more joint wrong-doers, who has beon
competled to pay damages for a 301m wrong, cannot recover of
another in pari delicto. Tt s only when the party who is in fault
as to fhe person injured is without fault as to the party whose
actual negligence is the cause of the injury, that recovery over can
be had. Gregg v. Belting Co., 69 N. H. 247, 250, 251 ; Churchall
v. Holt, 127 Mass. 165; §. €., 181 Mass. 67; Old Colony R. R. v.
Slovens, 148 Mass. 8368. A plambff cannot recover for an injury
re%ultmg from the negligence of another unless his own freedom
from contributing fault is found. These propositions are elemen-
tary. The plaintiffs here, to recover for the injury to them result-
ing from the obstructed track, must establish not only that it was
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due to the Bracketts’ negligence, but that they could not by the
-exercise of care have prevented the injury for which Wright recov-
ered. Confusion appears to have arisen from a failure to distin-
guish between the grounds upon which Wright recovered, as
shown by the course of his trial, and the causes which actually
produced the injury, which are now in question. That Wright
was able to recover against these plaintiffs without establishing
their personal fault, does not relieve them from the burden of now
showing their freedom from negligence contributing to the aceident.
If the exercise of due care by them would have prevented the in-
jury to Wright, there would have been no accident and no damage
to the plaintiffs, <. e, no verdict against them. The law imposed
upon the Bracketts, by force of their contract, the duty to exercise
care in its execution. The plaintiffs were also bound, in their use
of the track for their employees, to the care of the person of ordinary
prudence under like circumstances. The question is not whether
they were guilty of a lack of care toward Wright for which he has
recovered against them, for the evidence conclusively establishes
his verdict to be based on another ground, but is whether they
exercised the care which their legal duty as users of the track re-
quired of them toward the Bracketts, who were responsible for the
maintenance of the track. Boston Woven Hose Co. v. Kendall,
178 Mass. 232, 236, 287.

If it bas been judicially decided, so as to bind these defendants,
‘that the sole cause of Wright’s injury was the obstruction of the
track, no want of care on the part of the plaintiffs could have con-
tributed therveto. It was claimed at the trial that the special ver-
dict established not only that the obstruction of the track was the
«cause of the accident, but that it was the sole cause. The court
.50 ruled. The subsequent rulings to which exceptions were taken.
were an application of this ruling ; so that without reference to the
various rulings excluding evidence and argument, and denying
requests to charge, the case is determined by the answer to the
«question, whether the special verdict and the judgment for Wright
-conclusively established that the sole cause of the injury was the
accumulation of ice. That this fact is not rendered res adjudicata
by this wverdict and judgment is clear. The language of the
.special verdict, correctly construed, is not capable of the construc-
tion put upon it. It is suggested in argument that the question
was designedly put to the jury for the purpose of being used as
evidence in support of this very proposition. If this be so, it is
inconceivable that the jury were not asked whether the ice was or
not the sole cause. The written verdict is to be construed as
other written documents are: to ascertain the meaning to the par-
ties of the language used. For this purpose, «the situation of the
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parties, their general purpose in the transaction, and all apparent
circumstances connected therewith, are competenut evidence of the
intention expressed by particular words and phrases.” HKendall v.
Green, 67 N. H. 557, 568. 'The verdict, therefore, is to be read in
the light of the questions submitted to the jury. They were
properly instructed that Wright could not recover if his injury
was due wholly to the negligence of his fellow-servants, but could
recover if it was caused partly by the negligence of his fellow-
servants and partly by negligence of the defendants. Their atten-
tion. was not directed to the question whether the ice was the sole
cause of the accident, but they were asked to consider whether the
negligence of fellow-servants was the sole cause. As the argu-
ment is understood, it is that the negligence of Wright’s fellow-
servants derailed and left the car in that position upon the track;
that if this negligence was the cause of the accident, Wright could
not recover; that therefore the question presented to the jury for
their determination was whether the derailed car (negligence of
fellow-servants) or the accumulation of ice (negligence of Brack-
otts) caused the accident; and that the answer determined that
Bracketts’ negligence was the sole and the fellow-servants’ no part
of the cause of the injury. But, as has already becn stated, that
was not the question presented to the jury. Their answer was a
decision of the material question submitted to them, whether negli-
gence of Wright's fellow-servants was the sole cause of the injury,
and not of the fact whether the obstructed track was the sole
cause— a question which was immaterial in Wright's suit, and
for that reason not submitted to the jury by the terms of the
guestion or the general instructions. As the question of the rail-
road’s contributory negligence was not determined in Wright’s
suit, it is not necessary to consider whether it could have been, so
as to be decisive against these defendants in this suit.

The notice to the Bracketts was to come in and defend Wright’s
suit; not to appear and try oul the question of their lability to
the railroad. Assuming that, if they had appeared, suitable issues
could bave been framed and all questions involved between the
parties could have been conveniently tried and settled at the same
trial (Oceanic ete. Co. v. Compania, 184 N. Y. 461, 469), they did
nob come in and the questions were not tried. If the court had
power, upon motion, to require them to appear as parties and try
in Wright’s suit all questions between them and these plaintiffs,— a
point not considered,— no attempt was made to call such power
into exercise.

The defendants moved for a verdict upon the ground that the
plaintiffs had offered no evidence of their exercise of care. They
offered the special verdict which the trial court ruled conclusively
ostablished the point. Such ruling was erroneous and is reversed.
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The plaintiffs, therefore, should be given an opportunity to offer
any evidence they may have upon the question. The exclusion
of evidence offered by the defendants upon this issue was also
erroneous. Asg it appears from the record that the question of
negligence of the railroad in failing to inform Wright of the de-
railed car was not submitted to the jury in Wright's suit, the
evidence offered as tending to show what the jury may have found
by their general verdict was properly excluded.

There was no error in the trial of the issues that were tried.
The defendants’ request for an instruction relating to these issues
was given in substance. The verdict of the jury in this case,
upon the questions submitted to them, establishes that the defend-
ants are in fault for the obstruction of the track and that the
plaintiffs are not. As the only error consists in the failure to try
an issue which is necessary to the plaintiff’s case, there is no occa-
sion for a retrial of the questions which the record shows were
properly tried. The plaintiffs are not entitled to judgment until
they procure a finding of fact in their favor upon the question of
their own care.

Exceptions sustained in part.

CuasE and BiNaguaM, JJ., did not sit: the others concurred.

Merrimack,
Oct. 9, 1902.

Noves v. EDGERLY.

In an action against a sheriff for false imprisonment, the defence that the
plaintiff elected to treat his detention as lawful, and thereby became es-
topped from maintaining his action, is matter in avoidance of the writ and
cannot be shown under the general issue. ’

An action of debt againgt a sheriff to recover a forfeiture incurred through
his failure to comply with the provisions of sections 18 and 19, chapter
282, of the Public Statutes, is not an election by the plaintiff to treat
his detention as lawful and a waiver of any right of action he may have
for false imprisonment.

A plaintiff who misconceives his action, and brings a suit he has no right to
maintain, ig not thereby precluded from asserting his actual rights by a
proper remedy.

TrEsPAsS, for false imprisonment. Transferred from the April
term, 1902, of the superior court by Peaslee, J.

October 5, 1898, the plaintiff was arrested for breaking and
entering a building in the daytime, and the larceny therein of




