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therefore, an to offershould be opportunityThe plaintiffs, given
the Thehave exclusionevidence upon question.they mayany

issue was alsoof evidence offered the defendants thisuponby
that ofit from the record the questionerroneous. As appears

in of de-to inform theof the railroad Wrightfailingnegligence
suit,in thecar not to therailed was submitted jury Wright’s

the have foundoffered as to show what jury mayevidence tending
excluded.their verdict wasgeneral properlyby

were tried.in the trial of the issues thatThere was no error
an to these issuesfor instructionThe defendants’ request relating

case,inin of the thisjurywas substance. The verdictgiven
them, thethat defend-the submitted to establishesquestionsupon

theare in fault the track and thatants for the obstruction of
in failure tonot. the error consists the tryare Asplaintiffs only

case,an to there is no occa-issue which is thenecessary plaintiff’s
a the werefor retrial of the which record showssion questions

untilThe are not entitled totried.properly plaintiffs judgment
ofin the questiona of fact their favor uponthey procure finding

owntheir care.
insustained part.Exceptions

J.,Bingham, the concurred.and J did not sit: othersChase

Merrimack,
9,Oct. 1902.

Noyes Edgerly.v.

imprisonment,againstIn an action a for false defence that thesheriff the
lawful, therebyplaintiff his as andto detention became es-elected treat

action,topped maintaining inhis is of the andfrom matter avoidance writ
generalbe the issue.cannot shown under

throughagainstAn a sheriff recover a incurredaction of debt to forfeiture
19,comply provisions chapterhis the of sections andfailure to with 18

Statutes,282, by plaintiffis annot election to treatof Public thethe
mayany righta of ofhis as and waiver action he havedetention lawful

imprisonment.for false
action, brings rightplaintiff his a has noA and suit towho misconceives he

byasserting rightsmaintain, thereby precluded from ais not his actual
proper remedy.

Trespass, from tbefor Transferred Aprilfalse imprisonment.
Peaslee, J.term, 1902, the courtof bysuperior

5, 1898, was andthe arrested forOctober plaintiff breaking
in ofa the and the thereinbuilding daytime, larcenyentering
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valued at fifteen dollars. He inwas court,goods arraigned police
and was sentenced to fourpleaded months’ inguilty, imprisonment

the and to a fine of ton dollars andcounty jail pay costs. The
defendant was and of thesheriff' and took thejailer county, plain-

6, 1898,tiff into October on the mittimuscustody, issued theby
19, 1899,and him untiljustice, Marchimprisoned when he was

discharged.
The writ in 6,the action is datedpresent September 1899.

2,1902, a issue,the defendant filed of theApril plea with thegeneral
“brief statement: Prior to the suit,offollowing this tobringing

March,wit, 1899,on the 20th of thisday plaintiff suitbrought
defendant, in state,this the courtagainst of saidsupreme to re-

acover established the ofpenalty provisions 282 ofby chapter
state,the Public inStatutes of whichsaid action the de-plaintiff

clared debt, on, wit,as ‘Infollows: a of for thatplea to the 15th
October, 1898, defendant,ofday said then and there thebeing

Merrimack,sheriff and of said ofjailer did and setcounty employ
to labor the who was then and there aplaintiff, prisoner confined
in the of said and did continue said injail county, saidplaintiff

for, wit,and labor toemployment all ofeighty-seven days, during
which time said aforesaid;aplaintiff was asprisoner and said

avers thatplaintiff said defendant did not a correct and item-keep
ized account with said while the latterplaintiff was so employed,

his and the andshowing in-earnings charges made andexpenses
account;curred on his and when said wasplaintiff discharged

on, 19,from wit, 1899,said to Marchja,il said defendant did not
him the amount due himpay labor,as law for his andprovided by

did therefor,not take a toreceipt the form of thecontrary statute
in such case made and anprovided. actionWhereby has accrued
to said to have and to recoverplaintiff of said defendant the sum

$100.of Yet said defendant has never the same.’ Whichpaid
action is still and is based the ofpending, upon the com-legality
mitment and of saidimprisonment plaintiff, saidwhereby plaintiff
elected to treat his as andimprisonment legal, becamethereby

and barredestopped from and this action.”bringing maintaining
The plaintiff moved to the brief statementreject as not being

filed, Court,asseasonably Rules ofrequired by Nos. 9 and 12.
The denied,motion was not a discretion,as matter of but solely
for the reason that the matter was thealleged provable under gen-
eral issue, and the Theplaintiff excepted. demurrer toplaintiff’s
the brief overruled,statement was tosubject exception.

Rowe,Martin & for the plaintiff.

Matthews & Hollis,and Streeter & forSawyer the defendant.
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action;Bingham, in aJ. be“No shall civilplea requiredspecial
, issue,be under the. defence may proved upon. but generalany

infiled such time as the courtthereof being maya brief statement
“ statements,S., 228,e. s. 8. filed inP. Brief pursuanceorder.”

statute, shall be the same rules as special pleas.”of the tosubject
“Court, 12. All shall be filed with theRules No. special pleasof

from the ofthe court within commencementclerk of ninety days
entered; otherwise,when action is the case shall bethe term the

Court, 9.No. The briefthe issue.” Rules oftried generalupon
filed,not and trial did not al-was theseasonably justicestatement

:ishis The thereforelow it in the exercise of discretion. question
in under thematter therein be evidenceCan the alleged given

?issuegeneral
a enacted to.the use brief statement wasThe statute ofallowing

1831, 48;c. v.Laws Flaggdo with specialaway pleading.
Gotham, H. aN. 266. It a brief statement for special7 substitutes

Brawn, mat­v. 25 N. does not toH. but applyplea (Folsom 114),
writ, to thein the and was not intendedter abatement of change

law.the issue what was at commonnature of from itgeneral
Whittier, 305,Co. H.Cocheco v. 10 N. 309.Mfg.

issue,be at law theWhat could common under generalproved
Thein of for false is well settled.trespassactions imprisonment,

in in hisfreedom of per­such actions consists theplaintiff’s right
is anunlawful restraint. The defendant’s infringe­son from wrong

The act is thement of that here ofcomplained imprisonmentright.
defendant, a courtof the the issued byplaintiff by upon process

Ib.,3;S., 276, s.of the P. c.without jurisdiction subject-matter.
4, 5, Weed, 262; v.248, 3, 7, ; State Statec. ss. 8 21 N. H.v.

;; Runnals,H. State 49 H. 498­ Batchelder49 N. 483­ v. N.Dolby,
460; Vrooman, 229Currier, N. 128 Y.v. 45 H. Austin v. N.

Gerichten,Patzack 10 424-429. The imprison­v. Von Mo. App.
admitted, Inment is unlawful.is and the that it waspresumption

“ com­ifthe of not is the defendantsuch actions plea guilty proper,
assault,mitted no or 1 Ch. Pl. ed.)battery, imprisonment.” (9th

500.
“ andof a aman isimprisonment trespass;Every prima facie

is.in therefor,an to recover if the imprisonmentaction damages
admitted, defend­the it onor burden of is theproved justifying

“ ofPorter, 418,10 Theant.” Bassett v. 420.Cush. gravamen.
of...the theaction is the unlawful interference with person

the interference with the ofAnplaintiff.” rights personalgeneral
“ unlawful, andto be the plaintiffisliberty presumed prima facie

adversaryhas fact of to histo the such interferenceprove putonly
Buss, v.222, ; Fullerdefence.” v. 15 N. H. 224hisupon Perry

“ not554, 561, doRounceville, 29 562. whichN. H. Matters
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that which a is bound to incontradict anplaintiff prove,directly
issue,under the but which show collater­of trespass, generalaction

maintainable,not must bethe action is specially pleaded,thatally
of the matters must bo filed under the stat­a statementor brief

Scribner, 6 H. 24. Under this headStow N. bemayute.” v.
ormatter of excuse warrant or au­anyany justification,classed

of the a license froma satisfaction thealleged trespass,thority,
was at thethat the act done or matterplaintiff’s request,plaintiff,

Morse, 127;4 Pl.Raw­son v. Pick. 1 Ch.of (9thestoppel. ed.)
500, 501.

not material ofThe statement does thedeny anybrief allegation
writ; an to that theit to be showattempt collaterallyappears

is,,maintainable. The that can be claimed for itaction is not most
to his took such athat the subsequent positionplaintiff, discharge,

himin as to from thatrelation to his imprisonment estop showing
writ,inIt matter avoidance of the and cannotit was unlawful. is

issue; a brief isbe shown under the statement necessary.general
the demurrer is whether the brief state-The raisedquestion by

debt,the onment in Was action of based theis substance.good
of an election thedefendant’s duty, by plaintiff'non-performance

lawful, and a of forto treat his as waiver his actionimprisonment
in-It is the defendant that it isfalse claimedimprisonment? by

debt,incumbent the to the action of that hisplaintiff prove,upon
lawful; and taken awas such position byimprisonment having

action, incannot this suit take the inconsistentthat hebringing
that his was unlawful.position imprisonment

It the between this sidtbe doubtful whether inconsistencymay
defendant,debt, Theand tbe action of as claimed the exists.by

act,did in a and but innot consist distinctimprisonment single
of and continuation ofcontinuous violation personal liberty, every

Williams,the was a new v.illegal imprisonment trespass (Ruffner
;3 W. Va. 243­ 8 Enc. Pl. &. Pr. and it bemight843); argued

that thethe suit is based out of thepresent trespassupon arising
15,to October and not theimprisonment prior Upon independent

in forinvolved the subse­trespass imprisonment eighty-seven days
date,to that and which is the basis of the action of debt.quent

In of inde­such a ease it would be a matter the enforcement of
and the of have nodoctrine election wouldpendent rights, appli­

be,cation. this there are whichHowever othermay grounds upon
the decided.case bemay

The of debtaction was under the of sectionsbrought provisions
18, 19, 20, 282, 1, 257,and and thesection ofchapter chapter
Public 20 hundredStatutes. Section a forfeiture of oneimposes
dollars a sheriff or for with thenotupon jailer provisions,complying

19, which, 20,of 18 sue-sections and under section one couldany
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257, the to collect the1, procedurefor. chapter prescribesSection
31,1, LawsBut section chapteran individual.forfeiture by

and re­debt was1899, the action of brought,a law beforebecame
a20 which private prosecutorthat of section permittedpealed part

itforfeiture, in so far as was saved sectionto the byrecover except
2, the act the same as31. 2 limited repealingSectionchapter

“ clause of-all penalties previouslyit acontained savingthough
1intended to limit section toit,incurred.” theBy legislature

“ transactionsa topastoperation,” leavingstrictly prospective'
“ Moore,Lakemanunaffected it.” v.the bystand as before repeal,

Chandler, 545,413; 51 N. H. 547.410, 412, Farr v.32 N. H.
31,to the enactment ofIf the incurred chapterforfeiture was prior

enactment,act; if to its thenit the subsequentwas not affected by
enforce it were lost to theboth the and the toremedylegal right

plaintiff.
in where anis often cases ag­The doctrine of election applied

which he enforce inconsistenthas remedies maytwogrieved byparty
transaction; and,the same beingout of cognizantrights growing

will him make anas enable toof and such factshis legal rights
of methods. Underchoice, action one thebyMsintelligent brings

circumstances, he shall not thereafter thesuch the law adoptsays
to show thethat the defendant is estoppedalternate andremedy,

theof to defeat suit.true nature of the act or acts complained
Vos, ; Abbot; Robb 155 U. S. 13­v. LeClaire, 11 Wall. 217­ v.May

Smith, ;43 536­Fremont, 432; Smith v. N. H.34 N. H. Sleeperv.
59; Davis, ;1 506­ Patterson v.Davis, v.v. 64 N. H. Walker Gray­
241; Prior, 18 Ind. 440. Tested12 Patterson v.Crawford, Ind.

defective, al­it contains nois asthis rule the. brief statementby
of his or ofthat the was legal rightsplaintiff cognizantlegation

him to make anto enable mtelligentsuch facts as were necessary
Wells,Fargochoice at the time the action of debt was brought.

; 36 Pa. St.Robinson,Co. 13 133­ Anderson’sv. Cal. Appeal,& .
476­

at remediesAn the existence of least twoelection presupposes
order, therefore,made. In tofrom which a choice be applymay

alter-doctrine, have at Ms commandthe the must actuallyplaintiff
that he sup-nate Ms claim. It is notremedies to enforce enough

mustHethem,he acts on that supposition.has or evenposes
inhave them fact.

suits, enforce alternateIs tothe these attemptingplaintiff, by
?of his imprisonmentremedies for inconsistent outrights growing

ofthe enactmentIf the incurred tosubsequentforfeiture was
31, mere forof debt was a nullity,the actionchapter plaintiff’s

takenenforce it wereboth the of action and the toremedyright
the enact-If it was incurred tothe act. prioraway by repealing
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not to the maintenance of81, and it is essentialofment chapter
lawful, beenwas havingthat Ms imprisonmentto provethat action

exist, and thefact, then no wouldinconsistencyina prisoner
if is es-but such proofbe independent;wouldcauses of action

wasshow that Mshis wouldsential, imprisonmentevidencethen
action, if forof is falseunlawful, any, imprison-that his rightand

a he hadsuithis action by bringingment. misconceivedHaving
maintain, be from assert-he would not precludedtonot the right

a proper remedy.his actual bying rights
“ remedies,more whohas or or mis­A he twowhoparty imagines

hebe of all becauseremedynot to deprivedhis isconceives rights,
Grave, “ABunch 111 Tnd. 351.one.” v.first atries wrong

aa whicha or to partymere to claimremedy rightattempt pursue
there­entitled,is satisfactionnot without any legaland obtaining

he hadfrom, of that whichhim of the benefitwill not deprive
Norman, 41or In re Vana to resort to claim.”originally right

“ action,Minn. a a fruitless494, 497. The institution ofpartyby
maintain, himwill not precludewhich the tohe has not right

Hilkins,from McNutt v.the he really possesses.”asserting rights
80 Gouldare the cases:Hun To the same effect following235.

552;18 Y.115;v. NRexford,61 H. Morris v.Blodgett, N.
; 66 Miss.49 164­Kiernan, N. Y. Madden v. Railway,v.Kiwney

; Bricker, 86258­ Ia.498: ­ Smith v.Bernheimer,Conn 67 Miss.v.
285.

sustained.Demurrer

All concurred.

Hillsborough,
9,Oct. 1902.

v.Guertin Hudson.

may purposeafar of be carried for the ofHow the cross-examination witness
credibility, question bydisparaging the trialhis is a to be determined

court.
witnesses,interjected during of andRemarks of the examination notcounsel

trial, settinglegal of do not furnish forinconsistent with fairness cause
aside a verdict.

byagainst injuries allegedIn an been caused aaction a town for to have
statement,plaintiff’s dayhighway, the thedefective the mado on after ac-

cident, expected getgoingthat he to a hewas road-house where to more
liquor time,high upon questionis inand have a admissible evidence the
of Ms care.


