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Burnkam v. Butler, 58 N. H. 568; Deerfield .v. Northwood, 10
" N. H. 269.

7. Exceptions 7, 8, 9, and 10 are clearly untenable.

8. The testimony covered by exception 11 had a tendency to
show the nature of the expedition and, in connection with other
evidence, a bearing upon the probability of due care on the part
of the plaintiff. In this view it was competent for the reasons
and upon the authorities to which attention was called in consid-
ering exception 3. But in any view the exception presents no
ground for new trial. Rowell v. Hollis, 62 N. H. 129; Welch v.
Adams, 63 N. H. 344, 852 ; Whitman v. Morey, 68 N. H. 448, 458.

9. That part of the argument of the defendants’ counsel to the
jury to which the plaintiff has excepted was warranted by the evi-
-dence and was within the bounds of legitimate advocacy, upon the
issue of the plaintiff’s contributory negligence.

10. The instruction of the court om the question of intoxica~
tion, taken as a whole, was in accordance with the law. Stuart v.
Mochias Port, 48 Me. 477 5 Alger v. Lowell, 8 Allen 402 ; Thorp v.
Brookfield, 36 Conn. 820; 40 L. R. A. 138 e; 1 Thomp. Com.
Neg., ss. 840, 452, 494 ; 15 Am. & Eng. Enc. Law (2d ed.) 474.

11. The objection taken to the charge of the court in general
terms is not sustainable. Reynolds v. Railroad, 48 N. H. 580;
Poaine v. Railway, 58 N. H. 611, 615.

Laceptions overruled.
All concurred.

Grafton,
‘Oct. 9, 1902.

FrENcH v. WESTGATE ¢ a.

"The rule excluding parol evidence offered to explain, vary, or control the
terms of a written contract is not applicable as against one who was not
party thereto.

“Where a devise in trust directs a sale of the estate upon agreement of the
beneficiaries, the trustee is not required to execute the power in pursuance
of a contract which limits him as to the time and manner of sale, and which
is in effect an attempt to terminate the trust by an unauthorized convey-
ance to the cestuis que trustent.

Binr v EqQuiry, praying for an order requiring the defendant
Westgate to sell the real estate hereinafter mentioned, for damages
for his failure to seasonably execute a trust, and for an accounting.
Facts found, and case transferred from the February term, 1902,
of the superior court, by Young, J.
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Joseph W. French, who died testate, devised to Westgate two
tracts of land, known respectively as the sixteen-acre lot and the
Briar Hill {ann, “in trust nevertheless for the uses and purposes
following: To have and to hold the same until such time as my
son, Nahuin W. French [the plaintiff], and my daughter, Sarah
M. Nutter [a defendant], may or shall agree to have the same
sold, and then to sell the same without license from the probate
ecourt for sald county, and the proceeds of said sale to divide
equally between my said son, Nahum W. French, and my said
daughter, Sarah M. Nutter.” Westgate duly qualified as trustee.

The beneficiaries agreed between themselves to request West-
gate to sell the real estate by auction, to have some one present at
the auction to bid the property up to $6,000, and, if it sold for less,
to bid the property in and take the conveyance themselves as
tenants in common. In pursuance of the agreement, they gave
Westgate a paper dated Mareh 10, 1894, addressed to him and
signed by them, as follows: « We, the undersigned, pursuant to
the will of Joseph W. I'rench, do agree and desire that all the real
estate and personal property on Briar Hill, so called, in Haverhill,
be advertigsed and sold to the highest bidder at the same time the
personal property is sold at the homestead.”

Westgate duly advertised the property for sale by auction, in
accordance with the request. At the sale, the only bid made for
the sixteen-acre lot was $500 by a person employed by the ben-
eficiaries. There was an adjournment, and during the intermis-
sion Westgate first learned of the foregoing agreement between the
beneficiaries and of the fact that the bid was made in their interest.
He then told them that he would not receive the bid ; they made no
objection, and the matter dropped. There was no one present who
would bhave bid upon the farmn if it had been offered for sale.
Both tracts would not have brought $6,000, and the beneficiaries
would not have consented to a sale for a less sum. They could
have been sold within a reasonable time after the auction for
$3,500, but. would not now sell for more than $1,000. The six-
teen-acre lot was supposed to be valuable as a granite quarry, but
its value was speculative.

Upon an accounting it was found that Westgate was indebted
to the beneficiaries in the sum of thirty dollars; and a decree was
made in favor of the plaintiff for fifteen dollars, to which he
excepted.

Smith ¢ Smith and Seott Sloame, for the plaintiff.

Samuel B. Page and George F. Morris, for the defendant West~
gate.
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Batchellor ¢ Mitchell, for the defendant Nutter.

PArsons, CoJ. It has already been decided in this case thab
the will created in Westgate “a trust coupled with a power.”
French v. Westgate, T0 N. H. 229, 230. The authority to sell
does not appear to be limited to making sale as the agent of the
son and daughter, or under their direction or control. The provi-
sion indicates that for some reason the testator desired to employ
for his children the skill, judgmeunt, and experience of the trustee
in making sale of the property. The agreement of the son and
daughter “to have the same sold,” when made, instead of wholly
terminating the trust, furnished the occasion for the performance
of the trust as to the sale. The discretion of the trustee was, as
has already been held, not unlimited. French v. Westgate, T0
N. H. 229. He had no power to sell until the son and daughter
had agreed to have the lands sold.

The notice of March 10, 1894, by its térms was not a consent
for a sale by the trustee under the discretion conferred upon him
by the will, but limited him to a sale at auction at a certain time.
‘Whether, if a sale had been made in accord with the terms of the
notice, the agreement therein as to method and time would have
been a protection to the trustee in case it should appear that in
the exercise of a sound discretion a sale should not have been so .
made, is not now in question. Nor is it necessary to decide to
what extent the beneficiaries could control the exercise of the
trustee’s discretion in making the sale. The trustee was not a
party to the contract evidenced by the notice, and the rule exclud-
ing parol evidence varying a written contract has no application.
Welson v. Sullivan, 58 N. H, 260, 263.

Upon competent evidence it appears that the beneficiaries did not
agree to a sale except upon condition that the property should be
sold for $6,000. As a sale could not have been made for that sum,
there was in fact no agreement that the estate should be sold. If
the trustee would have been justified in proceeding with a sale, dis-
regarding the condition, the plaintiff cannot complain because the
trustee did not insist upon the technical consent contained in the
notice and sell the property without the consent in fact of the ben-
eficiaries. Construed in the light of the fact that no person was.
willing to give the price at which the plaintiff and his sister were
willing the property should be sold, the agreement was not an
agreement for a sale, but an attempt to put an end to the trust by
a conveyance from the trustee to the cestwis que trustent, through
the guise of a pretended auction. That a cestus que trust may
lawfully purchase the trust property of the trustee, does not au-~
thorize the trustee to deliver the trust fund to the beneficiary.
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Per. Tr., 5. 199. A conveyance of the trust estate to the plaintiff
and his sister would not have been a sale such as the testator
contemplated and ecmpowered the trustee to make. As itis not
found that the plaintiff and his sister agreed with reference to the
subject of the trust “to have the same gold” in accordance with
the will, the trustee is not in fault for not executing the trust.
The exceptions to evidence were not argued and are understood
to be waived.
Feeeptions overruled.
All concurred.

Hillsborough, %
Oct. 25, 1903. §
ATTORNEY~GENERAL (ex rel. BosroN & MAINE RAILROAD) v.

Derry & Prunam Ermerric Ramwway Co. ¢ a.

Under o legislative charter which authorizes the maintenance of & street rail-
way betwoen two termini and extending through several towns, over such
highways as may be necessary for the public accommeodaiion, upon a route
described in general terms and to be made definite by the selectmen, the
sorporation is not empowered to construct, nor the selectmen tolay out, a
brauch road outgide the indicated line for the convenience of the inhabitants
in any bown, especially when the right to build branches and extensions of
the proposed railway is not expressly conferred.

Prrrrion, for & writ of quo warramio. Facts found at the
September term, 1902, of the superior court by Peaslee, J., who
transferred the questions of law arising thereon.

Hdwin G, Hastman, attorney-general, and Frank §. Streeter, for
the plaintiff.

Samuel W. Emery, for the defendants.

Warksr, J. The defendant was incorporated by a special act
of the legislature in 1899, and was thereby empowered “ to con-
struct, maintain, and use a railroad with convenient single or
double track, with necessary and convenient sidings, turnouts,
switches, and side tracks, from a point at or near the Boston &
Maine Railroad station in the town of Derry and known as
¢ Derry,” over and upon such highways, bridges, and public and
private lands as may be necessary for the public accommodation,
in the towns of Derry, Londonderry, and Windham in the county
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