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Butler, 568; Northwood,58 N. H.Burnham v. Deerfieldv. 1­0
269.N. H.

7, 8, 9, 10 are7. and untenable.Exceptions clearly
8. Tbe covered 11 had aby exception totestimony tendency

and,the inshow the nature of connection with otherexpedition
evidence, a the of due care on thebearing upon probability part

In it wasof the this view for the reasonsplaintiff. competent
whichand the authorities to attention called inwasupon consid­

in3. But viewany the noering exception exception presents
Hollis, ;new trial. Rowell v. 62 N. H. 129­for v.ground Welch

Adams, 344, 352; 448,63 H. v. N. H.N. Whitman 63 458.Morey,
9. of ofThat the the defendants’ counsel to thepart argument

theto which has was warrantedjury plaintiff the evi-excepted by
within ofdence and was the bounds thelegitimate advocacy, upon

issue of the plaintiff’s contributory negligence.
10. courtThe instruction of the on the of intoxica­question

whole,ation, as intaken was accordance with law. Stuart v.the
Port, ;48 Lowell, 402;Machias Me. 477­ v.Alger 3 Allen v.Thorp

320; L. R. e;36 Conn. 40 A. 138 1 Com.Brookfield, Thomp.
340, 452, 494; 15 &ss. Am. Enc. Law 474.Neg., Eng. (2d ed.)

11. taken theThe to of court inobjection thecharge general
Railroad, 580;terms is not sustainable. v. 43 N. H.Reynolds

611,58 N. 615.Paine v. H.Railway,
overruled.Exceptions

All concurred.

Grafton,
9,Oct. 1902.

Westgate &French v. a.

excluding parol explain, vary,The rule evidence offered to or control the
applicablea againstterms of contract iswritten not as one who was not

party thereto.
in agreementa upon'Where devise trust directs a sale of the estate of the

beneficiaries, requiredthe power pursuancetrustee is not to execute inthe
sale,of a contract limits himwhich as to the andtime ofmanner and which

attemptin'is an byeffect to convey-terminate the trust an unauthorized
queance to the cestuis trustent.

Equity,Bill in anfor orderpraying the defendantrequiring
to the real mentioned,sell estate hereinafterWestgate for damages

for his failure to execute a trust,seasonably and for an accounting.
found, andFacts case transferred from the term, 1902,February

•court,of the J.superior by Young,
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testate, to twoFrench, died devisedW. WestgatewhoJoseph.
the lot and theas sixteen-acreland, known respectivelyoftracts

“ the andfarm, in trust nevertheless for uses purposesHillBriar
the same until such time asand to hold myTo havefollowing:

and Sarahson, French my daughter,Nahum W. plaintiff],[the
shall have the sameor tomay agreeM. Nutter defendant],[a

without license from thesold, the same probateand to sellthen
the of said sale to divideand proceedscourt for said county,

son, French,Nahum W. and saidmysaidbetween myequally
trustee.M. Nutter.” asduly qualifiedWestgateSarahdaughter,

tobetween themselves West-The requestagreedbeneficiaries
auction, atto have some one presentto sell the real estate bygate

less,$6,000, and, ifto it sold forto bid the property upthe auction
in theand take themselves asconveyanceto bid the property

of thein In pursuance agreement, they gavetenants common.
10, 1894, himMarch addressed to anda datedWestgate paper

“We,them, follows: the toas undersigned, pursuantbysigned
French, do andthe will W. desire that all the realof J agreeoseph

Hill, called,Briar in Haverhill,on soestate and propertypersonal
to the bidder at the same timebe and sold thehighestadvertised

is sold at the homestead.”personal property
auction,theadvertised sale inproperty forduly byWestgate

sale,At the thethe bid made forrequest.accordance with only
$500the lot was a personsixteen-acre the ben-by employed by

andaneficiaries. There was the intermis-adjournment, during
sion learned of the betweenfirst theforegoing agreementWestgate

that the bid was inand of the fact made theirbeneficiaries interest.
bid;not receiveHe that he would the nothen told them madethey

matter There was no onedropped. presentand the whoobjection,
itthe farm if had been offeredwould bid for sale.have upon

$6,000,not have and thebroughtBoth tracts would beneficiaries
forto a sale a less sum. couldwould not have consented They

awithin reasonable time after the auction forhave been sold
$1,000.$3,500, for more thanbut not now sell The six-would

to be valuable as a butteen-acre lot quarry,was supposed granite
its value was speculative.

found that was indebtedan it wasUpon accounting Westgate
;in of and a decreeto the beneficiaries the sum dollars wasthirty

dollars,for fifteen which hemade in of the tofavor plaintiff
excepted.

Sloane,Smith Smith and Scott for the plaintiff.&

Morris,Samuel and F. for the defendant West­GeorgeB. Page
gate.
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Mitchell, for defendant Nutter.Batchellor & the

inParsons, J. It lias been decided thisC. casealready that
in “a trust with awill created coupled power.”the Westgate

229, 230. The70 N. H. authorityFrench v. to sellWestgate,
sale as thelimited tonot to be ofmaking agentdoes theappear

direction or control.under their Theor provi-son and'daughter,
the testator desired tothat for some reasonsion indicates employ

skill, and of theexperiencehis children the trusteefor judgment,
The of thein of the son andagreementsale property.making

“ made,sold,” when instead ofto have the samedaughter wholly
trust, the occasion for thefurnished performancetheterminating

the was,The discretion of trusteeof the trust as to the sale. as
French v.held, unlimited. Westgate,has been not 70already

until the son andhad no to sellN. H. 229. He power daughter
had to have the lands sold.agreed

10, 1894, its terms was not aThe of March bynotice consent
discretion conferreda sale trustee under the himuponfor theby

at awill, him to a sale at auction certainthe but limited time.by
Whether, in accord with theif a had been made terms ofsale the
notice, to method and time wouldthe therein as haveagreement

in itcase should that inbeen a to the trustee appearprotection
should nota sale have beenthe exercise of a sound discretion so

itmade, in Nor is tonecessaryis not now decide toquestion.
control the exercisewhat extent beneficiaries could ofthe the

in sale. The trustee wastrustee’s the not adiscretion making
notice, and the ruletheto the contract evidenced exclud­byparty

contract has noevidence a written application.ing parol varying
260,Sullivan, 58 263.Wilsonv. N. H.

that the beneficiariesevidence it did notUpon competent appears
thethat shouldto a sale condition bepropertj'agree except upon

$6,000. have been made for sum,sold for As a not thatsale could
estate bethere in no that the should sold.was fact Ifagreement

sale,in with athe would have been dis-proceedingtrustee justified
cannotcondition, because thecomplainthe the plaintiffregarding

did consent contained intrustee not insist the technical theupon
inthe consent fact of thenotice and sell the without ben-property

the fact that noeficiaries. in of personConstrued the waslight
andthe his sisterto the at which wereplaintiffpricewilling give

sold, the wasthe should be not anagreementwilling property
sale, an end toa to the trustputfor but anagreement attempt by

trustent,cestuisa from the trustee to theconveyance que through
That a cestui trustthe aof auction.pretended que mayguise

trustee,of the does notthe trust au-lawfully purchase property
fund thetrust tothorize the trustee to the beneficiary..deliver



Railway.Attorney-General v. 513N. H,]

A theTr.,Per. of the trust estate tos. 199. conveyance plaintiff
a theand not have been sale such as testatorhis sister would

to make. As itand the trustee is notempoweredcontemplated
andfound his sister with reference to thethat the agreedplaintiff ”“ to sold inof trust have the same accordance withthesubject

will,the is not in for not thethe faulttrustee trust.executing
The evidence andto were not are understoodarguedexceptions
to be waived.

overruled.Exceptions
All concurred.

Hillsborough,
25,Oct. 1902.

Attorney-General rel. & MaineBoston v.(ex Railroad)
Derry RailwayPelham Electric a.& Co. &

legislativeUnder a charter which authorizes the amaintenance of street rail-
towns,way extending throughandterminibetween two several over such

accommodation,highways necessary uponmay publicas for abe the route
general by selectmen,in terms and todescribed bo made definite the the

construct,corporation empowered out,layis to nornot the toselectmen a
branch theroad outside indicated lino for the convenience of the inhabitants

any town, especially rightin when the to build andbranches extensions of
proposed railway expresslyis notthe conferred.

Petition, afor writ of warranto. Facts found at thequo
1902,term, Peaslee,of the J.,courtSeptember superior whoby

transferred the of law thereon.questions arising’

Eastman,Edwin Streeter,6r. and Frank 8.attorney-general, for
the plaintiff.

Samuel for theEmery,W. defendants.

Walker, J. The defendant was aincorporated special actby
“1899,of inthe and waslegislature tothereby con-empowered

struct, maintain, and use a witbrailroad convenient orsingle
track,double witb and turnouts,convenientnecessary sidings,

switches, tracks,and side from ata or near the Bostonpoint &
inMaine Railroad station the town of and known asDerry

‘ over and suchDerry,’ upon and andhighways, bridges, public
lands as bemay accommodation,for the publicprivate necessary

in the towns of andDerry, Windham in tbeLondonderry, county
vox,, lxxi. 34


