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was the proxi-fault ofunless the complainedhererecovercannot
of thecare on theIf partordinaryof their damage.causemate

toto exercisewhich were boundtheyCompany,Drake & Sanborn
wouldfrom thethe water plaintiffs,to keeptheir dutyperform

towater and theprevented injuryof thethe escapedetectedhave
constitutecare wouldto exercise suchtheir failurethe plaintiffs,

of thebutof thecause, of the bursting pipes,notthe proximate
ofof tlie necessityThe facts allegedtlieto plaintiffs.injury

water nega-byto the plaintiffs’ goodsto injurybeating prevent
man-in tliethatexceptthat any negligencetive the suggestion

Iffor tliewas cause injury.legalof tlie heating plantagement
trial,theat the questionevidenceis sustained bythe suggestion

arethat the defendantssufficient now toIt is saywill be raised.
ofresult theirwas thewhich proximatefor damageliable only

not liablearethe plant. Theyof heatingunskillful management
remotewas atlieir onlywhose negligencethose as to injuryto

of thirdwas the failureof tliecause, cause injuryif the proximate
to theowed themby plaintiffs.a positive dutytoparties perform

theandof the situationplaintiffs’defendants’The knowledge
water maytheirto propertyof the probable bycharacter damage
acted withthe defendantsthe whetherquestionbe important upon

or oughtas knewunder all the circumstances theycareordinary
ofamendmentIf the consider anthem. plaintiffsto have known

advisable, tofor leaveas applicationsuggestedthe declaration
made to the court.amendment can be superiormake snob

overruled.Exception
concurred.All

Hillsborough,
5, 1902.Nov.

Savingsv. Bank.State Manchester

Amoskeag Savingsv. Bank.State

1895,108, exemptedchapter savings fromUnder banks are not taxationLaws
by mortgageupon railroad bonds of real estate situate thissecured within

corporation.property,-rights,of all and ofstate and other franchises the
upon party exemptionIt a claim of from taxa-is incumbent the assertswho

byprivilege languageto that is admits of notion show the conferred which
;conclusion and he is to a construction extendsother not entitled which

beyond import language employed.its obvious the

Assumpsit, for taxes for the 1900. andFactsyear agreed,
term, 1902,fromcase transferred the of the courtMay superior

J.by Young,
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1, 1900, theApril Manchester Bank ownedSavings bonds of
the Concord & Montreal Railroad and of the Concord & Clare-

Railroad,mont toamounting $250,000, value;together par and
the Bank wasAmoskeag $113,000the ownerSavings of of the
bonds of the Concord & Montreal Railroad. These bonds all bear

ainterest at rate cent,less than five andper are secured mort-by
of all the real railroads,estate ofgage said which is situate wholly

state,in this and of all the other franchises, andproperty, rights
of the corporations. from taxation claimedExemption is under

108, 1895,Lawschapter which a ofprovides for tax three fourths
■ “of one cent theper upon .general deposits, after . .deducting

.the value of all . . loans secured by realupon estatemortgage
situated in this state made át a rate not five centperexceeding

annum.”per

Edwin Eastman,G. for the state.attorney-general,

Heath,Isaac L. for the Manchester Bank.Savings

Brown, Warren,Jones for the Bank.Amoskeag Savings&

Paksons, C. J. The raised is whether thequestion legislature
included the intended railroad bonds securedexemption bywithin

estate,a not of the real but also of all theonlymortgage, property,
and the railroad. Infranchises of addition to therights, general

rule, inthat the words used a written instrument shall be given
the to theattached them whenby parties, ascertainedsignification

evidence, it is that inspecially theby competent provided con-
of allstruction statutes “words and shall bephrases construed
to the and thecommon ofapproved usageaccording language.”

S., 2, 1,c. ss. 2.P.
commissioners, 1,In of 1894,the the bankreport December

the and him laidto before the the de-bygovernor, legislature,
“fendants’ investments are classified. One class is loans secured

“”;local real estate another is railroad bonds.” Under theby
latter head are forenumerated the securities which exemption is

A banks,claimed. similar is used as to all otherclassification not
in the in forfor that but otheronly report reportsyear, years.

1894,In their for the withcommissionersreport argue great
forearnestness the of relief the banksnecessity asavings by

reduction in taxation. thetheseuponActing suggestions, legis-
under The oflation consideration was rate taxationadopted. was

cent,from ofreduced one cent to three fourths oneper per and
inthe from tax was increased the clauseexemption byany ques-

“: .tion all . . realloans secured estateby mortgage upon situ-
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in made athis state at rate notatecl five centexceeding per
1895, 108,annum.” Laws c. s. 1.per

As that at the time ofit this act ailappears hanks heldsavings
“of known asa class investments loans secured local real es­by

tate,” bonds,”and also another class known as “railroad the de­
terms,of inone class without other,reference to thescription apt

it therenders intended to those invest­probable legislature exempt
ments andwhich common evidenced theby approved usage, by

taken,which the action was werereport upon included within the
described,class and not those which the same and customusage

described other terms. That the common ofby usage language,
theas understood between loans se­by legislature, distinguishes

bonds,ofcured real estate and isby evidenced othermortgage by
12;1895, 105, Ib., 114, 1, 1,Laws c. s. c. s. 9.cl.provisions. As­

the defendants claim an the burden is them toexemption, upon
that itshow is conferred to no otherby open conclusion.language

Exeter, 306,v. 58 N. H. 307. Since it isPhillips Academy probable
ifthat the had intended to include thelegislature within exemp­

tion certain classes of investments denominated railroadcommonly
bonds, estate,as well as those known as loans secured local realby

beenapt would have used to define suchlanguage theexemption,
defendants are not entitled to a construction thebeyondextending
obvious the of theimport used.meaning language

If 1895,there were doubt as to the ofany the act ofmeaning
he given to the act of 1901 aweight might as(c. declaratory82)

Kimball,Abbotstatute. v. 68 N. H. 303. This act expressly
excludes investments of the character in from the benefitquestion
of the claimed.exemption

described,Whether the which include all themortgages prop-
and of the in-erty, franchises as as theirrights, wellmortgagors

in estate,terest real are real estate within themortgages meaning
statute,of the ;benot clearmay but otherentirely upon grounds

the of the act is so it has not been neces-meaning plain thought
tosary the The state is entitled toinvestigate question. judg-

ment.
Qet.sedischarged.

Bingham, fiel.,Chase and did not sit: the concurred.others


