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cannot recover here unless the fault complained of was the proxi-
mate cause of their damage. If ordinary care on the part of the
Drake & Sanborn Company, which they were bound to exercise to
perform their duty to keep the water from the plaintiffs, would
have detected the escape of the water and prevented the injury to
the plaintiffs, their failure to exercise such care would constitute
the proximate cause, not-of the bursting of the pipes, but of the
injury to the plaintiffs. The facts alleged of the mnecessity of
heating to prevent injury to the plaintiffs’ goods by water nega-
tive the suggestion that any negligence except thal i the man-
agement of the heating plant was legal cause for the injury. If
the suggestion is sustained by evidenge at the trial, the question
will be raised. 1t is sufficient now to say that the defendants are
liable only for damage which was the proximuate resalt of their
mnskillfal management of the heating plant. They are not liable
to those as to whose injury their negligence was only a remote
cause, if the proximate cause of the injury was the failure of third
parties to perform a positive duty owed by them to the plaintiffs.

The defendants’ knowledge of the plaintiffs’ situation and the
character of the probable damage to their property by water may
be important wpon the question whether the defendants acted with
ordinary carve under all the circumstances as they knew or ought
to have known them. If the plaintiffs consider an amendment of
the declaration as suggested advisable, application for leave to
make such amendment can be made to the superior court.

’
Treeption overruled.
All concurred.

Hillsborough, |
Nov. 5, 1902. §

STATE v. MANCHESTER SAVINGS BANK.
STATE v. AMOSKEAG SAVINGS BAXNK.

Under chapter 108, Laws 1895, savings banks are not exempted from taxation
upon railroad bonds secured by mortgage of real estate situate within this
state and of all other property, rights, and franchises of the corporation,

It is incumbent upon the parly who asserts a claim of exemption from taxa-
tion to show that the privilege is conferred by langnage which admits of no
cother conclusion ; and he is not entitled to a construction which extends
beyond its obvious import the language employed.

AssuMpsIT, for taxes for the year 1900. Facts agreed, and
case transferred from the May term, 1902, of the superior court
by Young, J.
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April 1, 1900, the Manchester Savings Bank owned bonds of
the Concord & Montreal Railroad and of the Concord & Clave-
mont Railroad, amounting together to $250,000, par value; and
the Amoskeag Savings Bank was the owner of $1138,000 of the
bonds of the Concord & Montreal Railvoad. These bonds all bear
interest at a rate less than five per cent, and are secured by mort-
gage of all the real estate of said railroads, which is situate wholly
in this state, and of all the other property, franchises, and rights
of the corporations. Ixemption from taxation is claimed under
chapter 108, Laws 1895, which provides for a tax of three fourths
-of one per cent upon the general deposits, “after deducting . . .
" the value of all . . . loans secured by mortgage upon real estate
situated in this state made at a rate not exceeding five per cent
per annum.” .

Ldwin G. Bastman, attorney-general, for the state.

Isaac L. Heath, for the Manchester Savings Bank.
Brown, Jones ¢ Warren, for the Amoskeag Savings Bunk.

Parsoxs, C. J. The question raised is whether the legislature
included within the exemption intended railroad bonds secured by
a mortgage, not only of the real estate, but also of all the property,
rights, and franchises of the railvroad. In addition to the general
rule, that the words used in a written instrument shall be given
the signification attached to them by the parties, when ascertained
by competent evidence, it is specially provided that in the con-
struction of all statutes ¢ words and phrases shall be construed
according to the common and approved usage of the language.”
P.S,e 2 881, 2

In the report of the bank commissioners, December 1, 1894,
to the governor, and by him laid before the legislature, the de-
fendants’ investments are classified. Ome class is “loans secured
by local real estate”; another is «“railroad bonds.” TUnder the
latter head are enumerated the securities for which exemption is
claimed. A similar classification is used as to all other banks, not
only in the report for that year, but in reports for other years.
In their report for 1894, the commissioners argue with great
earnestness the necessity of relief for the savings banks by a
reduction in taxation. Acting upon these suggestions, the legis-
lation under consideration was adopted. The rate of taxation was
reduced from one per cent to three fourths of one per cent, and
the exemption from any tax was increased by the clause in ques-
tion: «all . . . loans secured by mortgage upon real estate situ-
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ated in this state made at a rate not exceeding five per cent
per annum.”  Laws 1895, ¢. 108, s. 1.

As it appears that at the time of this act all savings banks held
a class of investments known as “loans secured by local real es-
tate,” and also another class known as “railroad bonds,” the de-
seription of one clags in apt terms, without reference to the other,
renders it probable the legislatuve intended to exempt those invest-
ments which by common and approved usage, evidenced by the
report upon which the action was taken, were included within the
class described, and not those which the same usage and custom
described by other terms.  That the common usage of language,
as understood by the legislature, distinguishes between loans se-
cured by mortgage of real estate and bonch, is evidenced b} other
provisions. Lde 1895, ¢.105,5.12; 10, 6. 114, 5. 1,¢l.1,9. As
the defendants claim an exemption, the bulden is upon them to
show that it is conferred by language open to no other conclusion,
Phillips Acadeiny v. Freter, 58 N. H. 806, 807.  Since it is probable
that if the logislature had intended to include within the exemp-
tion certain classcs of investments commonly denominated railroad
bonds, as well ag those known ag loans secured by local veal estate,
apt language would have been used to define such exemption, the
defendants are not entitled to a construction extending beyond the
obvious import the meaning of the language used.

I there were any doubt as to the meaning of the act of 1895,
weight might be given to the act of 1901 (c. 8)) as a declaratory
Stdtu’re Abbot v. Kimball, 68 N. H. 303. This act expressly
exeludes investments of the character in question from the benefit
of the exemption claimed.

Whether the mortgages described, which include all the prop-
erty, rights, and franchises of the mortgagors as well as their in-
terest in real estate, are real estate mortgages within the meaning
of the statute, may not be entirely clear; but upon other grounds
the meaning of the act is so plain it has not been thought neces-
sary to investigate the question. The state is ontitled to judg-
ment.

Cuse discharged.

Crase and Bingnas, Jd., did not sit: the others concmred.




