544 ApAMs v. DERRY. [71

his charge to the jury, which was sustained in its entivety by the
court above, said: ¢« My, Foreman, I have a book here. I lend it
to you during this term. The book is mine. It is in your hands.
When I come to leave town you bring the bhook to me. I say,
Mr. Foreman, I will give you that book ; you may keep it; I have
read it enough ; you seem to be interested in it; you may have it.
Now I do not pass that book over to you, because it is already in
your hands; and if I go home and never pay any attention to the
book, time elapses and I do not ask you for it, and you go on and
use it exactly as if it was yours and as if you had purchased it
somewhere, the law says that may be equivalent to passing it
over ; that is, there is no necessity of your delivering me the book,
just for the sake of my handing it back to you again. That ap-
plies to a gift between living persons who are well. There is the
possession ; there are the words; there is the conduet. That does
not apply to a gift on the day that a person is going to die, or a
gift during the last sicknéss of a person. Why? Because there
is no opportunity for that person who is dying, and who does die
of that sickness, by any conduct of his to extend and recognize;
there is no chance for conduct to be seen to operate. Possibly, in
a very extreme case it might exist where there is time cnough;
but it would be rare, if ever, that it could have an application.”

Verdict set aside : judgment for the appellees.
All concurred.

Rockingham, %
Dec. 2, 1902.

Apams, Trustee, & a. v. DBRRY.

‘Where a will provides for the erection of a building to be used for the public
accommodation, which shall contain  snitable rooms for the keeping of
the town public library,’’ the fact that the only public library in the town
was located by the donors in a particular section is not sufficient to prove
an intention on the part of the testator to similarly. restrict the selection of
a site for the proposed building, in the absence of an express direction to
that effect, or language indicating such a purpose.

Brrr v Equiry, for the construction of a will. Facts agreed,
and case transferred from the April term, 1902, of the superior
court by Pike, J.

Benjamin Adams, late of Derry, died March 11, 1901.
His will is dated December 18, 1899, and among other pro-
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visions contains the following: «Fourth. L give and bequeath
to the town of Derry . .. the sum of ten thousand dollars.
($10,000), to be used and expended by the said town in the erec-
tion of a suitable building to be known and designated as ihe
Benjamin Adams Memorial Building, said building to contain a
public hall for the accommodation of the public, and suitable
rooms for the keeping of the town public library, and roows for
the use of the officers of said town for the transaction of the town
business, and to contain ample fire-proof vaults for the safe keep-
ing of the records of the town. The building herein provided for,
the said town shall erect within two years from the date of my
death, and my executor herein nameod is directed to pay the said
sum of ten thousand dollars to said town as soon after my deceage
as possible, that the provisions of the will may be complied with.”

The only «town public library” is the Taylor Library, which
was given to the town by will and gift, and was located by the
(101101“ at East Derry. By the terms of the gifts, which were ac-—
cepted by the town, the donations should be forfeited if the librayy
is divided or located in any other section of the town. Benjamin
Adams resided in that section of the town, and the town hall,
selectmen’s rooms, and fown clerk’s office were located there.
The rooms containing the library are in the second story of the
town house, are not fire-proof, and have become too small to prop-
erly accomimodate the same, so that it will be necessary very soon
to provide other accommodations. All the foregoing facts were
known to the testator when he made his will.

June 26, 1901, the town voted to locate the Benjamin Adams:
Memorial Building upon a lob in a part of the town kuown as
West Derry, where the principal business of the town is carried
on.  The plaintiffs claim that by the terms of the will, and upon
the foregoing facts, the testator intended that the building should
be located at Hast Derrvy. ILucian H. Adams, one of the plain-
tiffs, is a trustee under the will, and the other plaintiffs ave resi-
dents and taxpayers in the town of Derry.

Fasgtman & Hollis, for the plaintiffs.

G. K. & B. T. Bartlett and Joln G- mefm(? for the defend-
ants.

Warker, J. Upon the face of the will no ambiguity is sug-
gested in regard to the location of the memorial building. There
is no express divection that it should be located in the east or the
west part of the town; nor does the language used show that its
location in a particular part of the town was a matter which the
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testator wished to control. If such had been his purpose, it is
inconceivable that, instead of using apt language to ex-
press if, he preferred to leave it to be found indirectly by a
doubtful inference. The absence of such language is strong evi-
dence of the absence of such a purpose, which must prevail, unless
the competent facts and circumstances, not found in the will, lead
to a different conclusion.

The facts, that the donors of the Taylor Library provided
against its removal from East Derry, that there is no other «town
public library ” in the town, and that the testator kuew these facts,
show, it is claimed, that the testator’s intention was that the
memorial building, which was to contain “suitable rooms for the
keeping of the town public library,” should be located in the
easterly part of the town. But the very evident gemeral purpose
of the testator, as shown not only by this paragraph of the will
but by others, was to confer a benefit upon the town as a whole.
He desired to promote the interests of his townsmen; and to
effectuate that purpose, he provided for the erection of a building
to be used for the public convenience, which should «contain a
public ball, . . . suitable rooms for the keeping of the town pub-
lic library,” and other rooms for the use of the town officers. So
far as the public hall and rooms for the town officers are con-
cerned, there is no evidence that the testator imtended that the
building should be erected in East Derry rather than in some
other part of the town. His only restriction in this regard was
that the building, wherever located, should be so constructed as
to accommodate the people in those respects. The remaining ob-
ject he had in mind was that it should afford suitable rooms for
public library purposes. In the absence of a restriction like that
contained in the Taylor gift, there is no reason why the books of
a public library should all be kept in one library room or building.
Indeed, it might be of great public convenience that there should
be two or more suitable places in a large town like Derry, con-
taining two or three villages, where books of the public library
might be found. The town library would not be destroyed by
such a convenient disposition of its books. If the books pur-
chased by the funds of the Taylor gift must be kept in Hast
Derry, that restriction would not prevent books paid for by public
money raised by taxation from being kept in “sguitable rooms” in
West Derry. All the books procured in both ways would consti-
tute “the town public library.”

Four years before the date of the will the legislature required
each town to raise annually a sum of money by taxation, propor-
tioned to the amount of public taxes, which «shall be appropriated
to the sole purpose of establishing and maintaining a free publie
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library within such town.” Laws 1895, ¢. 118, ss. 1, 3. Books
purchased with the money raised by compliance with this statu-
tory provision are not required to be kepit in any particular
place. They constitute a part, at least, of the town public library,
and it is not improbable that it was for their care and preservation
that the testator required the construction of “suitable rooms” in
the memorial building. Whether they are regarded as a part of
the library now located in Hast Derry or not, he may have under-
stood that they were not subject to the restriction attached to the
Taylor Library, and that if the town chose to locate the building
in West Derry, rooms for their accommodation therein would be a
public benefit.

In view of the absence of the testator’s intention, expressed by
the language of the will, to locate the building in Kast Derry, and
in view of the fact that its location in West Derry would not be
necessarily inconsistent with his intention indicated both from
the will and the extraneous circumstances, it is not probable that
he intended to restrict the location to the easterly part of the town.
‘Whether there may be other reasons leading to the same result, it
is unnecessary to inquire. Upon the facts reported, the obvious
meaning of the will in this respect, which its language alone im-
ports, is not changed or modified by possible inforences indicating
a different purpose.

Whether the plaintiffl Adams as trustee under the will, and the
other plaintiffs as residents in Derry, are proper parties, has not
been considered.

Case discharged.

Parsoxs, C. J., and Binewmaw, J., did not sit: the others con-
curred.

Rockingham, %
Dee. 4, 1902.

Firgr NATIONAL BANR oF PorrsMOUTH 2. PORTSMOUTH
SAVINGS BANK.

Mutual covenants by the owners of contiguous portions of a building, which
provide that no change in the front thereof or in the principal entrance
thereto shall be made by cither party without the consent of the other, are
to be construed as grants of negative casements for the benefit of the re-
spective properties ; and such eascments are extinguished by subsequent
alterations, made by common consent, which are so substantial in character
as to virtually defeat the purpose of the original agreement.




