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to the whichhis was injury, sustained itscharge theentirety by
“above, Foreman,court said: Mr. I have a book Ihere. lend it

Theto this term. book is mine. inIt isyou during your hands.
When I to leave towncome the bookyou to Ibring say,me.

Foreman, book;IMr. will thatyou it;give you I havemay keep
it;read to be init seemenough; you interested have it.you may

Now I do not that book overpass to isbecause it inyou, already
hands; and if I home and neveryour go attention to thepay any

book, it,and I do nottime ask forelapses and onyou andyou go
if ituse it as was and as ifexactly yours hadyou itpurchased

somewhere, the law that be tosays may equivalent itpassing
over; is, therethat is no ofnecessity book,me theyour delivering

sake offor the it back tojust my Thathanding you ap-again.
to betweenplies personsa who areliving well. There thegift is

words;there are the there is thepossession; conduct. That does
a die,not to on the that aday isgift person to or aapply going

of athe last sickness ?gift person. Because thereduring Why
is no for that isperson who and whoopportunity does diedying,

sickness,of that conduct of tohis extendby andany recognize;
there tois no chance for conduct be seen to inoperate. Possibly,
a case it exist whereextreme timevery might there is enough;

ever,rare,but if thatit would be it could have an application."

set aside: judgmentVerdict the appellees.for
All concurred.

Rockingham,
2,Dec. 1902.

Derry.Adams, Trustee, v.a.&

provides building publicaWhere will for the erection of a to forbe used the
“accommodation, keepingwhich shall contain suitable rooms for the of

public library,” only public libraryfact inthe town the that the the town
by particular provein alocated the donors iswas section not sufficient to

part similarly,onan intention the of the testator to restrict the selection of
proposed building, expressina for the of ansite the absence direction to

effect, language indicating purpose.orthat such a

Equity,Bill in for the of a will.construction Facts agreed,
term, 1902,transferred from theand case of theApril superior

Pike, J.court by
Adams, 11,late of died 1901.MarchBenjamin Derry,

13, 1899,dated andHis will is December other pro-among
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“ I andFourth. bequeathcontains the givefollowing:visions
. of ten thousand. . the sum dollars.town ofthe Derryto

inthe town theand said erec-byto be used expended(#10,000),
known and asto be thedesignatedof a suitable buildingtion

to aMemorial said containbuildingAdams Building,Benjamin
andof the suitablethe accommodation public,hall forpublic

andof the town rooms forpublic library,for the keepingrooms
of theof said town for the transaction townof the officersusethe

for thebusiness, vaults safefire-proof keep-and to contain ample
for,The hereinof the town. building providedof the recordsing

two from the date oferect within years mytown shallthe said
directed,herein named is to the saiddeath, and executor paymy

to town as soon afterdollars said deceasemyof ten thousandsum
of the will be with.”that the provisions may compliedas possible, ”“ is the whichlibraryThe town public Taylor Library,only

will and and was located theto the town gift, bywas bygiven
the terms of the which were ac-at East Derry. By gifts,donors

iftovni, be forfeited thethe the donations should librarycepted by
in other section of theor located town.is divided any Benjamin

town, hall,in of the and theresided that section townAdams
rooms, clerk’sand town office were located there.selectmen’s

are inthe the second of theThe rooms containing library story
house, are not and have become too totown smallfire-proof, prop-

same, itthe so that will beaccommodate soonnecessaryerly very
Allto other accommodations. the werefactsprovide foregoing

the testator he made his will.known to when
1901,'26,June the town voted to locate the Adams'Benjamin

a in aMemorial lot of the known asupon part townBuilding
where the business of the carriedWest town isDerry, principal

will,The claim that the terms ofon. the andplaintiffs by upon
facts, thethe testator intended that the shouldforegoing building

Adams,located at East Lucian H. onebe of theDerry. plain-
tiffs, will,a under andis the the other are resi-trustee plaintiffs

indents and the town of Derry.taxpayers

Hollis,Eastman & for the plaintiffs.

K. B. T. and Crawford,G. Bartlett John forG. the defend­&
ants.

TVaeker, J. the face of the will noUpon isambiguity sug-
in to the of thelocation memorialgested regard Therebuilding.

nois direction that it shouldexpress he located in the east or the
town;of the nor thewest does used stowpart thatlanguage its

in alocation of theparticular town apart was matter which the
36VOL. LXXI.
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control. If hadtestator wished to such been his it ispurpose,
that,inconceivable instead of to ex-using apt language

it, he itto leave to be foundpress preferred aindirectly by
doubtful inference. Tbe absence of such is evi-language strong
dence of the absence of.such a which must unlesspurpose, prevail,

circumstances, will,the and infacts not foundcompetent the lead
ato different conclusion.

facts,The that the donors of the Taylor Library provided
“its removal from East that there is no other townagainst Derry,” town,in the facts,and that the testatorpublic library knew these

show, claimed,it is that the testator’s intention thatwas the
“memorial which was to contain suitable rooms for thebuilding,

of the town should be inpublic located thekeeping library,”
of the toAvn. But the evidenteasterly part very general purpose

testator,of the as shown not this of' the willonly by paragraph
others,but was to aconfer benefitby upon the town as a whole.

to townsmen;He desired the interests of his and topromote
that heeffectuate forpurpose, the erection of aprovided building

“convenience,theto be used for public which should acontain
hall, . . . suitable for therooms of thepublic townkeeping pub­

lic and other rooms for the use oflibrary,” the town officers. So
far hallas the and rooms for the town officers are con­public
cerned, thpthere is no thatevidence testator theintended that

inshould be erected East rather than inbuilding someDerry
other of the town. His inpart restriction this wasonly regard

located,that the whereAer should be sobuilding, constructed as
the into accommodate those The ob­people respects. remaining

inhe had mind was that it should affordject suitable rooms for
In the absence of apublic library purposes. restriction like that

incontained the there nois reasonTaylor the books ofgift, why
a inshould all be onepublic library kept room orlibrary building.
Indeed, it be of thatmight public convenience there shouldgreat
be tAvoor inmore suitable aplaces town con­Derry,likelarge

two or three where books of thetaining villages, public library
be found. The town would not bemight library bydestroyed

such a convenient of its Ifbooks. the booksdisposition pur­
chased the funds of the be inby Taylor must Eastgift kept

that restriction would notDerry, prevent books forpaid by public”“raised taxation from inmoney suitable inby roomsbeing kept
West All the books in bothDerry. procured would consti­ways

“tute the town library.”public
Four before the date of the will theyears legislature required

town to a taxation,each raise sum ofannually money by propor-
“taxes,tioned to the amount of which shall bepublic appropriated

to the sole of and apurpose establishing free publicmaintaining
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1895, 1,118,town.” o. 3.within such Laws ss. Bookslibrary
with the raised thisby with statu-money compliancepurchased

not be inare totory provision required kept any particular
least,a ofconstitute at the townThey part, publicplace. library,

it not that it for tbeir careand is was andimprobable preservation
”“the testator the construction of suitable rooms inrequiredthat

are amemorial Whether as ofbuilding. they regarded partthe
not,innow located East or he haveDerrythe under-library may

tbethat were not to restriction attached tostood thethey subject
and that if tbe chosetown to locate theTaylor Library, building

in West rooms for their accommodation would betherein aDerry,
benefit.public

In intention,view of the absence of the testator’s expressed by
will,of to inthe the locate the andEastlanguage building Derry,

inin view of the fact that its location West would not beDerry
inconsistent with his intention bothindicated fromnecessarily

circumstances,will and thethe extraneous it is not thatprobable
he intended to the location therestrict to of the town.parteasterly

result,Whether there be other reasons to the itmay sameleading
is to facts theunnecessary inquire. the obviousUpon reported,

of inthe will this which im-its alonemeaning respect, language
is not or modified inferencesports, changed by possible indicating

differenta purpose.
will,Whether the Adams as trustee under tbe and theplaintiff

other as residents in areplaintiffs has notDerry, proper parties,
considered.been

Case discharged.

Parsons, J., J.,Bingham,C. and did not otherssit: the con-
curred.

Bookingham,
4,Dec. 1902.

First National Bank of v.Portsmouth Portsmouth
Savings Bank.

by contiguous portionsMutual building,covenants tbe ofowners of a wbicb
provide change principalthat no in tbe front or inthereof tbe entrance

by other,partythereto shall be made either tbe of tbewithout consent are
grants negativeto be construed as of ofeasements for the benefit tbe re-

spective ;properties by subsequentextinguishedand such easements are
alterations, consent,bymade common inare sowbicb substantial character

virtuallyas purposo original agreement.to defeat the of tbe


