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Carroll,
Dec. 4, 1902.

v.State Jackson.

penalmaking parentThe statute the failure of a to send his child to school
impair parental right defence,was not tointended the inherent of and is

not in conflict with the constitution.
parentA who withdraws his child from school on of ill-account the latter’s

apparentlyhealth in necessity,and anobedience to reasonable without first
obtaining board,permission thereby subjectthe of the sohool is not made

statutory penalty.to the
Upon complaint against parent keepingthe trial of a a for his child from school

board,obtaining permissionwithout first of schoolthe evidence that the
health,pupil inwas feeble that she was removed from school thebecause

respondent highly injurious,furtherbelieved attendance bewould and that
informed, competent tendingthe school board were so is as to show the

apparently necessityof anexistence reasonable for the andwithdrawal
attempted compliancean with the statute.

Appeal, from the of a of the onjudgment justice a com-peace
14, Statutes,93,under section Publicchapter as amendedplaint

1, 61, Laws 1901.section Trial the courtby chapter by (Stone, J.)
which,and verdict of theby guihy, defendant movedagreement,

in theto set for error Transferredrulings.aside from the March
1902,term, of the court billa ofsuperior upon exceptions.

toThe defendant moved the on thequash complaint ground
under whichthat the statute it was is unconstitutional.brought
denied,The motion towas subject exception.

The state’s evidence tended to theprove facts: Thefollowing
Alice,defendant has the and controlcustody of his daughter aged

inten reside the school of Tamworth in thisyears. They district
in a iswhich schoolcounty, Alice haspublic annually taught.

innever been instructed school the schoolany private approved by
hoard, and not the commonhas Sheacquired branches.English

session,allhas not attended the school the time it inwaspublic
not attendance■andhas been excused from the school board.by

• excuse;formal made forNo was ever nosuch andapplication
child,evidence as to the condition of the thanother the statement

board,the to the was ever•of defendant school offered to the board
until tbe of trial.day

The defendant offered evidence to show that inAlice was feeble
health; school,tbat her from inhe took faitli thatbelieving good

inher attendance and confinement schoolat would seriously injure
health;and soher that he informed tbereason two members of

her from school,board before he removed theschool and offered



v. on. 553State Jacksn. n.]

confinement in the wouldthat her schoolaof physicianevidence
excluded,; andlife whichher all evidence wasofendangergreatly

defendant excepted.the

Abbott,Eastman, and Sewall W. forG.Edwin attorney-general,
the state.

Foote, for the defendant.Arthur L.

to on theRemick, J. 1. The motion the complaint,quash
is unconstitu­the statute which it was foundeduponthatground

'The is follows:tional, was denied. statute as “Everyproperly
theof a child betweenthe and controlcustody ageshavingperson

in ina school district whichand fourteen years,of residingeight
childcause to attendschool is shall suchannuallya taught,public

session, theschool all the time such is in unlessschoolthe public
of districtbe excused the school board the becauseshall bychild

as his attend­or mental condition is such tohis preventphysical
inhe was instructed thefor the or becauseperiod required,ance
board,schoolin a school thelanguage private approved byEnglish

of to in the schoolequal publicfor a number weeks that which
or,session, branches,in common ac­in the havingwas English

branches, in other more advanced studies. Any per­thosequired
ofdoes not with the this sectionwho comply requirementsson

ten and dollarsbe fined dollars for the first offence twentyshall
every S., 93, ; 1901,14­P. c. s. Lawsfor offence.”subsequent

61,c. 1.s.
of theeducation the is to theThat of citizen essential stability'

state, tooa for discussion. Asa mereis proposition plain gen­
of our it would command immediate! and universaleralization own

TheBut it a firmer foundation. constitutionassent. rests upon
that and diffused throughdeclares “knowledge generallylearning,

to the of a freea are essential preservation govern­community,”
Const., state­ment. art. 82 Nor does it with this abstractstop

“ andthat be the of the legislatorsment. It it shallprovides duty
in of cherishall future this toperiods government,magistrates,

sciences,of andthe and all seminariesthe interest literature and
Const., 82.art.schools.”public

that mere interestmore than a sentimentalsomethingShowing
“ini,ended to of litera­was the cherish the interestby injunction

“ture,” etc., this has The clause in the constitutioncourt said:
literature, inin... the of connectiontoregard encouragement

.. .with the on the shows conclusively,early subject,legislation
needed,if were the of the constitu­such evidence that framersany

tion, theas in theas well their contemporaries legislature, regarded
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of concern,education as ofonesubject cherished,to bepublic
and state;controlled the and theregulated, by great multitude

and of acts since that novariety passed show different view.has
ever been entertained. . . . The constitution enjoins the induty

terms,andvery general comprehensive on andmagistrates legis­
lators, as Ladd,one of J.,paramount public inimportance.”

Petition, 376,Farnum’s 51 378,N. H. 379. It thus thebeing
constitutional ofduty the to diffuse andlegislature knowledge

the it belearning must withinthrough community, the constitu­
of thepowertional to enforce school attendance tolegislature that

“end. But the is tonot left Full andright implication. power
are court,and the saidauthority hereby togiven granted general

make, ordain,from time to time to and establish ail manner o­
f orders, laws, statutes,wholesome and reasonable ordinances, direc­
tions, instructions,and without,either with or sopenalties as the

constitution,'same be not or to this asrepugnant contrary they
state,for the benefit and welfare of this formay judge and the

and Const., art. 5.thereof.”governing ordering
“Whether the statute in reasonable,”is andquestion wholesome

the ofwithin the of the constitution last re-meaning provision
“to,ferred is a over which the court has noquestion control. The

ordain,the make,conferred toample authority andupon legislature
all orders, laws,establish manner of andwholesome reasonable and

statutes, which it to beshall for the and welfare ofgoodjudge
commonwealth,the invests that of thenecessarily department

with the ofgovernment theright conclusively upondetermining
and ofreasonableness all are inpropriety which notprovisions

some to the constitution. Commonwealthv.way Wil-repugnant
“liams, 3;6 1, 590,Orr v. 54 H. 608.Quimby, N. TheGray

can arrest the execution a itjudiciary of statute when con-only
withflicts the constitution. It cannot run a race of opinions upon

reason,of andpoints with theright, expediency law-making power.”
Cool. Con. Lim. 201. have“We not to into theinquire ofpolicy

law, or,the if the admitted bebe to thepurpose public, whether
be,to attained to thesupposed public was sufficient justifygood

. . . All mere of allandlegislature. ques-questions expediency,
law,tions the of the within the limitsjust operationrespecting

constitution, wereprescribed the settled the whenby by legislature
it andwas enacted. The court to the statutehave theonly place

side,constitution and awhether there is such conflictsayside by
Ladd, J.,between the intwo that cannot standthey together.”

Keene, 514,v. 56 N. H. 530.Perry
defendant,or we arewithout brief from the notBeing argument

advised what he asserts oftheupon ground unconstitutionality
because,the it inact. is not unconstitutionalCertainly, merely
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“constitution,to the mandate of the and for theobedience preser­
init interferes measureof a free some withvation government,”

“of dominion. When men enterthe natural into aparentalright
ofsurrender some their natural tostate of society, they up rights

in thethat order secure of others” ofprotectiontosociety, (Bill
art. and themselves to innumerable restrictionssubjectRights, 8),

Co.,State v. 60 ­and for the common N. H.good.regulations Express
219, 253, surrender is not There254. But the absolute. are

natural, essential, and inherent reserved“certain therights” by
constitution, cannotand of which citizen be deprived by legisla­the

enactment; to alltive governmentalrights “paramount authority,”
no can or v.and which invalidate abridgelegislation (Wooster

193, 200; Jackman,State 69 H.62 N. H. v. N.Plymouth, 318);
orand in than the constitution theearlierrights “higher origin

law, not those and finitetemporalcommon superseded by systems,
declaration sanction ofbut and enforced their and thesustained by

eternal, and infinite law of nature.” Aldrich v.highest, primary,
“398, Thus, a53 N. H. 400. as fundamental and es­Wright,

life,defence and . . .sential the of isliberty, put,right, property
a the and ofaboveby special guaranty, altering repealing power

398,Aldrich v. 53 N. H. 399. AndWright,the legislature.”
held,it kill mink inthat one a defence ofso was might lawfully

his the existence of a statutegeese, notwithstanding providing
“ mink,.that in . . . .no shall .person way destroyany any

”;of tenunder dollars for each animal so that thepenalty destroyed
“ natural, common-law,and ofowner’s constitutional defenceright
in full inexisted force and not nor thevigor, repealed, slightest” “modified, ;or statute that he could ex­thedegree impaired by

if the had not beenercise that as and as statutefully freelyright
398, 399,Aldrich 400.v. 53 N. H. For theWright,enacted.”

animals, inof the interestandpreservation propagation fur-bearing
toof at the had the undoubted pro­society rightlarge, legislature

destmction, season, for ofhibit their within a certain purposes
like;or the could not the constitu­butsport, profit, they repeal

398, 399,N. H.tional of defence. Aldrich v. 53Wright,right
400.

toIf are takeand thusstatutory prohibitions impotentpenalties
in ofinherent of when invoked behalfthe defence one’saway right

to inmust when the is resortedbe sogeese, surely they right
defence of one’s own or that of his child. For the diffusionlife
of the theand community, legislatureknowledge throughlearning
have the will andthe undoubted as mereright, pleasureagainst

school;of him butto to send his child torequire theythe parent,
common-law, ofnatural,the andcannot constitutional rightrepeal

“ whatever, tothe do is necessarytoparent apparently, reasonably
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”inbe done defence the lifeof of child. Ifhis it was apparently
inreasonably defence hisof thenecessary, that ownergeese,

mink,then and•should there the thedestroy could notlegislature
him to first ofconstitutionally require permission theget game

So, ifwarden. apparently aforreasonably necessary parent to
school,or withdraw inhis child fromkeep defence theof child’s

life, without first for board,excuse theapplying by school the
himcannot to make suchcompel firstlegislature Ofapplication.

•course,in case of a forcomplaint oragainst parent withdrawing
Iris child from school without excuse thedetaining from school

board, the beburden would accusedthe to thatupon show what
he did was in defence ofapparently reasonably necessary the

life.child’s he would be amenable to the statute. Suc-Failing,
he would be fromexempt its Butoperation. thisceeding, upon
of reasonable he would bequestion necessity, entitled to the
of Ahis bepeers. parent cannot tojudgment required imperil

the of his child todelayslife incident an to theby application
board, before he canschool do what is reason-lawfully apparently

for itsnecessaryably protection.
letter of inThe the statute the fromquestion prohibits parent

school,or his cMld from without consent of.keeping withdrawing
board, whenthe school even to doapparently necessaryreasonably

m statute,so order to the child’s life. To this thepreserve extent
taken thecontravenes constitutional defenceliterally, of toright

“have Butwhich we referred. as the could not abol-.legislature
ish the are not have anright, they presumed to attempted impos­

act;or to have intended to a void and the statute issibility, pass
aheld itvalid construction the consti­by withgiving compatible

tution, those itto cases to wliich canmaking it'applicable onfy be
398,Aldrich v. 53 399.•constitutionally Wright, N. H.applied.”

child,To One whoseillustrate: is stricken some mak­by malady,
from school indetention defence of thereasonablyrng necessary

life, ofchild’s breaks no law this for doc­jurisdiction by hastening
nurses instead of to the oftors and board On theeducation.

hand, if he hisother child from school to suit hiskeeps merely
own his child’s or for other withinor reason not thepleasure, any

constitution,the act or theprovidedexceptions by byguaranteed
Indeed, limited,he suffer the thus the law amust as ispenalty.

domain;of parental•decided invasion the but torepugnantbeing
constitution,no of the and for benefit andprovision “thebeing

state, thereof,”of this and for the andwelfare governing ordering
citizen, inthe fulfillment of the social submis­mustcompact, yield

502;Jackson, Q.SchoolBoardsion and obedience. v. 7 B. Div.
562,Babcock, 568, 569, 570,Ia. 571;Burdick v. 31 Donahoe v.

Richards, 379, 391, 395, 396, 397; 235.38 Me. Schoul. Rel.Dom.
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“all tbe time . . . inattendance school isrequiresstatuteThe
makes no forand, would excuseappear, provisionassession,”

andthe mental condition ofof thephysicalon accountexcepting
construed, the incurs its whoparent penaltyLiterallychild.

cause,a for otherschoolfrom how-single day anychildhiskeeps
be to attend theit mother’s funeral.even thoughimperative,ever

intended tothat the the act havelegislatureinconceivableIt is
effect.such sweeping

Statutes,93,14, Public the torequired parentchapterSection
ofchild, if the and sixteen tobetween ages eight years,hiscause

in eachweeks six of which betwelve shouldyear,schoolattend
statute, we arethis not aware that it wasUnderconsecutive.

and could notmere occasional absencestemporarythatsuggested
board for other causes than thethe school physi­bybe permitted

child. inof the The statutemental condition questioncal or
the entire school foramended that statute by substituting year

and itweeks, attendance madeperiod,as the compulsorytwelve
fourteen, ofand betweenbetween insteadto children eightapply

view,In reasonable toof this it isand sixteen years age.eight ”“ in inall the time such school isthe words sessionthatsuppose
in the statutestatute, like the words “twelve weeks”the present

it, for the of awere used purpose establishingwhich preceded
sense,in and hada noattendance period generalcompulsory

and not inconsistentto absencereference occasional temporary
indicated; but left such absencethe alreadywith general design

the boardto reasonableany regulations governing mightsubject
S., 93, 1901, 16,c. c. s.P. s. 6. See Laws 7.fit to establish.see

inoffered evidence to show that Alice was2. “The defendant
school, in faithhealth; that he took her from believing goodfeeble

and confinement in wouldattendance at school seriouslythat her
health; ofand that he so informed two membersher reasoninjure

school,he removed her from the and offeredthe school board before
in woulda that her confinement the schoolevidence of physician

excluded,life; all of which evidence washergreatly endanger
to thatthe This evidence tended showand defendant excepted.”

in from school wasrespondentthe action of the Alicewithdrawing
in life. Itdefence of her alsoreasonably necessaryapparently

with thean the torespondentfended to show attempt by comply
formal action.nor intended foradaptedlaw. The law is not

stated, in of orthe absence objection requestthe evidence asUpon
officers, havethe school the defendant mayfor further action by

didthat the not ob-in school boardbeen understanding'justified
in Itfind that the child was fact excused.and tbeject, mayjury

unfitevidence that the child was sofound thealso bemay upon
result of investigation byschool that the reasonableonly anyfor
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excuse from attendance.board must have been herthe school
ofthe attendance children whowas intended to securestatuteThe

board.able, the schoolnot confer arbitrary power uponwere to
in bedwas confined thea whose child duringparentTo require

excuse, ansecure an would be idle formality.to for andapplyyear
intent the law. Thenot the or of evidencewas purposeSuch

and its exclusion was error.competent,was
sustained.Exception

All concurred.

Merrimack,
4, 1902.Dec.

a.Cohn v. Saidel &

v. Same.Same

prosecution, question exclusivelyIn an malicious the of isaction for malice one
cause,jury, question prohable depen-for as is also the of farthe so as it is

credibilityupon ofdent the the evidence.
conspirator design,aof with reference to the common inDeclarations made

associate, competent latter,againstofthe his axeabsence evidence the and
court,may admitted in ofbe the discretion the the con-before fact of

spiracy has been established.
charged prosecution mayA defendant with malicious show that in-he was

• bring by parties.duced to his heaction what learned from third
plaintiff voluntarilyThe mere fact that a became nonsuit does not warrant

cause,finding probable subsequent againstina of want of a himaction for
prosecution.malicious

setting plaintiffIt is asufficientcause for aside verdict for the in an action for
prosecution, given jury mightmalicious that from instructions the reason-

ably that if broughthave concluded the defendant was liable his suit was
regard questionmaliciously, probabletowithout the of want of cause.

prosecutioninWhere the an actionevidence for malicious tends to show
conspiracy plaintiffinjure business,athe existence of to the in his the men-

therebysuffering may properlytal caused inbe considered the assessment
damages.hisof

questions dispute dependentWhen the indecision of material is upon evi-
which, uncontradicted,although true,dence is not admitted to be their de-

province jury.istermination the of thewithin

Case, for malicious prosecution. Both actions were tried to-
term, 1901,at the ofOctober thegether superior court, before

Stone, J., aand the aand hadplaintiff verdict.jury,


