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not to tbeof and appointedMerrimack the de-county, agent by
state, theafford reason for relator’s Themanding any discharge.

g.S., 268, s. does not thatrequirestatute the warrant8)(P.
that itbe directed to the but shouldshould authorize himagent,”“ state,and outto take the of the and shouldtransport fugitive

tothe civil officersof the state render assistancerequire necessary
The warrant was issued infor that withpurpose. compliance

these requirements.
inthe relator has not thatAs succeeded herofanyshowing

areof the action ofby thecitizenship jeopardizedrights governor,
aher case,the denial of motion for thedischarge, upon reserved

no error.presents
overruled.Exception

All concurred.

Belknap,
30, 1902.Dec.

State v. Greenleaf.

objection respondentAn cap-that the list of witnesses furnished to the in a
placeital did not of ofcase state the abode each is waived unless taken be-

begins.the trialfore
may capable objectionableA of be ofremark counsel anwhich construction

trial,groundnot if understandingdoes furnish for a such annew is ren-
impossible bydered an immediate instruction of the court.

permittedexpert may give opinionA anmedical be to as to whether fractures
fall,probably byskullof athe were caused and as to the andnumber com-

parative required produce particular injuries.offorce toblows
interjected during witnesses,Remarks of counsel the examination of and not

trial',legal settinginconsistent ofwith fairness do not furnish forcause
aside a verdict.N

law, statute,At common as as killingwell under the an unlawful a de-with
death,sign unaccompanied malice, manslaughterto effect but with is and

not murder.
defining manslaughterThe ofamendment the statute the crime of in the

“degree, by inserting design death,”first athe words with to effect was
not tointended affect the common-law distinction between murder and
manslaughter, proof required ;or rulesthe of to establish those offences

7, 278, Statutes,chapterand 1andsections Public with their associated
sections, merely degrees, provideeachdivide of those crimes into two and

punishmentvariable therefor.
Malice, murder,anas essential element of the crime of is not an ofinference

killing; any issue,law from act of likethe mere but fact inother it must
by jury upon competentbe found the evidence.
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degree,in first ismurder the it incumbent ona conviction oí theTo warrant
malicious,prove beyond a doubt that the homicideto reasonable wasstate

premeditated,and incrime deliberate the natural andand also that the was
words,ordinary perpetratinginof those or was committed orsense at-

perpetrate specifiedtempting one oí the collateral felonies into the statute.
design rapein furtherance of a to commit is inHomicide murder the first

rapedegree, although begun.the intended was neither consummated nor
murder,pon trial of an indictment for evidence as to the17 the character of

weapon employed, inflicted,andthe force number of thefile blows the
wounds, place crime,severity previousand of the the of thelocation con-

indicating preparation,duct and remarks of the accused and his subse-
innocence,quent properlyandacts statements inconsistent with is sub-

questionsbearing uponjuryto the as the of andmitted malice deliberation.
purpose disparaging credibility, expert mayhisFor of onethe witness be

professional standingcross-examined reference to thewith of another
he has contradicted.whom

impressionconveys respondent’sA remark of counsel which the that the
eyes perpetratorsuch that all to him ascharacter turned the of awas crime

charged, argumentinhe stands and an assertionwith which of a material
unsupported by any prejudicial tendency,andfact evidence in its furnish

ground settingfor asufficient aside verdict.

Indictment, the defendant with the murder ofcharging Nancy
J. The defendant indicted inFolsom. was Merrimack county.

motion,On his the venue was tochanged Belknap county, where
term, -1901,trial took atthe the Novemberplace of tbe superior

J.,court, Wallace, Pike, J.,C. and Tbe returnedpresiding. jury
ofa verdict of murder in the firstguilty degree. Judgment was

verdict,ordered on tbe and the defendant filed a bill of excep-
tions, waswhich allowed.

After the andwere issuejury wasimpaneled andjoined, as
statement,counsel was about to make an theopening defendant

moved for liis on tbe that be bad not beenground fur-discharge,
nished with a list of the state’s witnesses and the of abodeplace

each,of hours before the trial. Atwenty-four list of the wit-
furnished,had beennesses but it omitted toseasonably state the

each;of abode of and this fact was known toplace tbe defend-
counsel wben tbeant’s of the Tbedrawing jury motionbegan.

denied, andwas the defendant excepted.
In counsel detailed the facts which the stateopening, expected

to and said: think if“We we showprove, facts,this ofarray
Greenleaf,that in order to tbe conclusion that lie com-escape

deed,mitted this must show be didwbat with that ofyou pair
overalls, how this human blood became over hisspattered clothing,
and where he was on the afternoon of the crime.” be-Exception
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taken theto counsel aing language quoted, expressed willingness
remark,withdrawto and thatany objectionable stated he meant

ifto that the facts detailed weresay, there could beproved, only
one from them. Theconclusion court stated to thethereupon

answer,that the defendant notwas to norjury toobliged testify,
nor to and instructed them toexplain re-anything, disregard any
mark aof counsel conveying contrary impression.

Beaton, state,anDr. witness calledexpert the testified sub-by
to that whichthe blow caused theject fractureexception upon

the side of the skull was in with the othercomparison blowslight
indicted, that inand of the thewounds soft andappearancethe.

indicatedtissues that the fractures frombony resulted more than
one blow.

state,a witness for the whose abode was set out inLafayette,
Mass.,Haverhill,the witness list as inwas Laconia when the list

Stetson, state,was furnished to the defendant. a witness for the
who had been for at the farm inliving days county Bos-eight

out,cawen and whose abode set thatwas so testified his home
inwas Concord. The of thesetestimony witnesses was admitted

to courtThe found that the listsubject exception. correctly
stated their of abode.places

The facts to other takenexceptions to of therelating rulings
court inand remarks of counsel are stated the opinion.

The state’s evidence thetended to prove facts:following
called,road,Hole aThe Cat so is from thehighway running

Merrimack in Boscawen to street in thecounty buildings High
same Theretown. are no on the road. beforedwellings Shortly

1901,23,inthree o’clock the of Octoberafternoon Mrs. Folsom
home, Boscawen,started from her onlocated street in toHigh

Boscawen,drive with toa horse and North theofby waybuggy
four,Cat Hole road. About minutesfifteen she was foundpast

condition,inbeside the road an unconscious her skull hav-lying
inbeen morebeaten three or blows with blunt instru-someing by

inment. She died from the ofthese the sameinjuries evening
An examination that there had noshowed been norday. rape,

was the the torn or Theunderclothing upon body disarranged.
5,271of the crime was feetplace distant from the build-county

ings.
It was Folsom’s to- CatMrs. custom drive over the Hole road

at about the same time to meeteach her whoday, daughter,
from ancame Concord afternoon train. This was-usually by

defendant,known to the who was a convict at the farm.county
He had been in crimethe where the was com-frequently vicinity
mitted, before, andwas there the on more than one occasionday
had crime,to Mrs. About ten the heFolsom. beforespoken days
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like to have sexuala that he -would intercourseto witnesssaid
theFolsom, the remarkand repeated followingMrs. day,with

”“ toldwell with her. He anotherhe stood prettythatadding
”“ Folsom,Mrs.had match with andthat he awitness chewing

he a third witnessthe crime said to thator three beforedaystwo
her,with dead or alive.intercourse Thehave sexuallie would

Folsom hadthe first on which Mrs. drivenof the crime wasday
no inalone,Hole there were thepersonsthe Gat road whenover

made the defendant.these remarks were byaftervicinity,
28,,in the Octoberafternoon ofhalf two o’clockpastAbout

1901, andwas seen to leave the county buildingsthe defendant
He notthe was seen untilthe of crime.place againtowardgo

o’clock, directionfour he came from that be-half whenabout past
ofthat he had worn two pairs parti-the Prior to timehind cows.

overalls, the shorterthe outside aboutbypair beingcolored prison
crime,the the defendantthe after was.inches. On morningtwo

He thentaken from him. wore aand his waslocked up clothing
shoes, shirt,,overalls,blouse, one stockings,ofpairduck jacket,

human onof blood thehat. An examination disclosed stainsand
blouse, shoes, a which was found inand and on towelalsojacket,

him had been worn sinceThe overalls taken fromhis possession.
had12, The defendant lostbut underneath another pair.October

arm, the taken fromand the of overallshis right-hand pocketright
thethat it defendant washim showed had not been used. When

andhis he trembled whenviolently;ordered to remove clothing,
drawers,if not to he thatit was too cold without repliedasked go

overalls, them, andof but had torn hadhe had worn an extra pair
them the door.left at bath-room

were found hiddenOn the a of overallsSunday,following pair
in in of from which the’a of brush the theheap vicinity pasture

cows, 1,873 from Catat a feet the Holedefendant drove point
2,751 of crime. These bad aand feet from the theroad place

crotch,in had the pairrent the near the as also outside wornleg
the defendant a or before the crime. They appearedtwoby day

wear,to have somewhat soiled and were withbeen by spattered
not Theblood. The had been used. overallsright-hand pocket

on thetaken from the defendant the after crime measuredmorning
one inches in and had a totaland half thethirty-one leg, length

;inches the inches inof found measured thefifty-two pair thirty
and a total of half inches.had and oneleg, length forty-nine

crime, amade on the theofFootprints by personday wearing
defendant, inlike those of the were found both di-shoes going

road,Holerections the Cat from a near the ofover point place
the crime towards the On the aftercounty buildings. morning

crime,the the defendant said that on the before he went onday
40VOL. lxxi.
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the Cat Hole road as far as a reservoir visibleonly from the
He afterward that hestatedcounty buildings. have beenmight

as far as some chestnut trees which were well a hillover toward
the of the crime.scene

The minutes of the andevidencestenographer’s inarguments
full are a of the record.part

Edwin David E.G. and solici­Eastman, attorney-general, Dudley,
tor, for the state.

Elanders,Nathaniel E. Marlin and Charles theE. for defendant.

Remick, J. 1. The toexceptions therelating ofsufficiency
witness list and to the time ofthe thefurnishing same are over-

ruled, well infor reasons Lordexpressed State,v. 173,18 N. H.
176.

2. The statement of inthe solicitor toopening, which excep-
taken, not,tion has been does fairupon construction,any involve

a that thedeclaration wasrespondent boundpersonally to become
evidence,a witness and answer the state’s or stand convicted; but

means that the shown,facts to beonly proposed unless in some
defence,met in would constitute indubitableway ofproof guilt.

If the used belanguage might, unexplained, understood in the
sense, suchobjectionable was mademisunderstanding impossible

the immediate instruction of the court.by
The3. force of the blow on the side of the head in comparison

blows,with the other and the number of blows to causenecessary
head, inthe cuts on the of the the absencetop evidence,of direct

could be determined the ofonly theby appearance wounds viewed
with a of the structure of the skull andknowledge its capacity
for at theresistance ofpoints As theimpact. of thesignificance
wounds not be as to a as to onemight apparent juror techni­having
cal in thinkmatters,and professional experience suchtraining we
the evidence Dr. Beaton wasof Statecompetent. v. 43Knight,

11, 130; Pike, 111;StateMe. v. 65 Me. Commonwealthv. Piper,
185;120 Mass. Coltv. 1 Park 611, 620;Cr.People, Rep. Gardi­

;ner v. 6 Park Cr. 155­ Schmidt,v. 168Rep. N. Y.People, People
568, 569, 578; State, 15, 37;Davis v. 38 Md. State Clark,v. 12

151; 270, 272;StateIred. v. 33 Ia. Porter,State v. 34Morphy,
131.Ia.

4. The to each witness for theobjection as of-government
fered, list,the of theupon of the likeinsufficiency the ob-ground

itself, overruled,to the list and thejection sameupon authorityisr
and for the same reasons.

5. It inwas a vital the case whether certainquestion fractures
of the of Mrs. skullFolsom’s were causedtop blows inflictedby
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incontact with a stone theor whileby groundtbe respondent,by
her The state claimedfrom thatcarriage.accidentally falling

fall,ahad been result of as contendedif the theimpact by
crushed the at theit would not have skull intoprespondent,the

the of the skull at thatit that thickness pointappeared;the way
it; and that the fracture would have beenhave protectedwould

skull, thin.it is Inof the where thiscomparativelythe baseat
for the state’s medical toview, think it was competent expertwe

skull,the themeans of a candle inside relative thick-illustrate by
and to “fromdifferent parts, testify, my experienceof itsness

in Ieases have learned thatof many hospitals,and observation
head,and on thefrom a strikes the mosta fallsbody heightwhen

at the of the skull.”of fracture is base See authori-usual place
8.under divisionties collected

one ofof the solicitor after his6. The remark hadquestions
out,— “I think theto and ruled witness has madebeen objected

clear,” all,atto atobjection “belongsthat sufficiently open—if
not inconsistentclass of so withmost to that irregularities legal
of athe new trial.” v.fairness as to Guertinrequire granting

505; Laconia, ante,ante, 212.Hudson, Gilman v. p.p.
offound that the abodes and Stetson wereLafayette7. It is

list accordance with the fact. Thein the witness in excep-stated
werethe that not statedtions based they correctlyupon ground

overruled.are therefore
state,of the evidence for the the claim-8. “At the close state

murder in thethe first and notthat evidence proveding degree
of murder or the movedother defendantmanslaughter,any degree

be the that there notuponthat he was suffi-grounddischarged,
to thebe submitted to to theirjurycient evidence justify finding

murder in the first Thehim of court denied thedegree.guilty
motion, and defendantthe excepted.”

connection, it contended theIn is that theby respondentthis
inserting7, 282, Laws,ofof section the Generalchapteramendment by”“ towords with a effect deathe design (Comm’rs’ Rep.th­

S., 278,277, ; S.,s. P. s.P. e. 7­ c. as of one kinddescriptive7),
in has made aof the first measuredegree, ofmanslaughter higher

murder,to unlessestablish distinction betweenproof necessary
that crime and is to be obliterated.manslaughter

inThe of this contention is thefallacy assumption underlying
”“ to deathit: that the words with a effect im-design necessarily

murder, and are inconsistent with as those crimesply manslaughter,
wit!)law,At commonwere know'll at common law. designkilling

orbe either murder Malice was the dis-might manslaughter.
malice, withelement. Without killing wastinguishing design
in underas passiononly manslaughter, killing provocation.
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malice, murder,was as inWith withkilling design killing
“ wicked, andthe aobedience to dictate of depraved, malig­

Pike, 399,State v. H. This courtnant heart.” 49 N. 404. has.
said: “It is not true that is necessarilymanslaughter killing

a to Somewithout effect death. cases of aremanslaughterdesign
eases, where,Butof this kind. there are other notwithstanding
life, isthe intention was to the offence reduced toclearly destroy

andcircumstances of suddenby provocationmanslaughter, great
Butman, 490,State 42 N. Theor the like.” v. H. 492. authori­

“ show that the crime of be inten­ties clearly maymanslaughter
committed,” of State v. Calli­and statute.tionally independently

253, 255; Bur. 2793;N. H. State17 Rex v. 5 v.gan, Taylor,
67;McDonnell, 491, 492; State,32 Vt. v.Gann 30 Ga. v.Hornsby

55; State, 510;State, 94 Ala. Dennison 13 Ind. Maher v. Peo­v.
212; ; Freel,10 Mich. 35 Mich. 16­ v.v.Nye Peopleple, People,

; L., 304;Bl. 2191;436­ 4 Com. 1 Whart. s.48 Cal. Cr. Bish.
;s. 676­ 21 & 172.Cr. L. Am. Enc. LawEng.(7th ed.),

inthe statute stood the amendment man­question,As before
“ with the character illustrated the fore­ofdesign,” byslaughter

cases, all,if in thefor at was included classificationprovidedgoing
in and lessof the secondmanslaughter degree, punished severely

without underthan circumstances otherwisemanslaughter design,
To correct not the common-­the same. this toabsurdity, change

and or the rulesbetween murder oflaw distinction manslaughter
the thesame,to was evident and only purposeproof relating

now as before theof amendment. It be said as trulythe may
amendment, 7, 278,that 1 and of the Publicsections chapter
Statutes, sections, murderand associated make which wasnothing

law,at whichmurder common and wasnot nothing manslaughter
law,at but divide each into>not common merelymanslaughter

and to the de­variableprovidetwo punishment accordingdegrees,
Pike, ;399, 403­ 67 N.State v. 49 H. State v. H.N. Almy,gree.

37, ; Dowd,19275; Carr,State 45­ State Conn.274, v. 53 Vt. v.
388, ; 16, 19; L.,1 Cr.17,v. 35 Mich. Whart.392­ Nye People,
s. 377.

murder into our has provided:In dividing degrees legislature
“ torture, otheror de-All murder committed by poison, starving,’

in orand or committedliberate premeditated killing, perpetrating
arson, is mur-orto perpetrate rape, robbery, burglary,attempting

; all murder not first is ofthe first and of the degreeder of degree
278,S., c. s. 1. betweenP. The distinctionthe second degree.”

in the or absence ofnotthus created lies presencethe degrees
malice is indis-malice, in of and foras case murder manslaughter,

theit whetherto both but depends killingdegrees; uponpensable
otherwise, mur-orand exceptingdeliberation premeditationis with
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to perpetratein or attemptingder accomplished perpetrating
in the first de-murderarson, madeand that isorrape, burglary,

viciousthekill, because of peculiarlyof intent toregardlessgree
ifof enees.character the collateral o

in the first de­murderfollows, ofIt that warrant convictionto
doubt not onlya reasonablethe state showmust beyondgree,
that themalice, killingfurther and showwith but mustkilling go

orindone perpetratingdeliberate unlesswas and premeditated,
infelonies namedto one of the collateralattempting perpetrate
Y.78 N.399; BuelPike, 49 N. H. v. People,the statute. State v.

;575,568, 574, 576­492, ; Schmidt, NyeY.499­ 168 N.v.People
145,LawEnc.17, 19; 21 Am. &16,35 Eng.v. Mich.People,

167.
of kill-mere acttheMalice of law fromis not an inference

the; issue, be found byin it mustbut like other facting any
of Prof.TrialReview ofSeeevidence.jury upon competent

178; 2 Cool.Parker, Rev.Webster, Amer.Joel 72 Northby
738;s.395, note;Black. Ev. ed.),Whart. Cr. (9th(3d ed.)
139.Enc. Law673;2 Am. &Bish. Cr. s. 21 Eng.L. (7th ed.),

counsel,view, basedIn this the of the respondent’sargument
to be irrelevant.malice,the would seemupon doctrine of implied

while itAs to the element of deliberation and premeditation,
and premed­need not deliberatedbe shown that the waskilling

37,Carr, 53 Vt.itated for of v.timeany particular length (Stale
;46, L., s.; ; 728­538,47­ 2 New Cr.Walk. Am. Law 539­ Bish.

from theL.,1 evidentWhart. it is quiteCr. s. we thinkyet380),
as delib­binds of murder designateswhich the statute specifically

anderate and starving,murder by poison,premeditated, namely,— “ or other de­torture, the wordsas those terms are by—followed
used theliberate and that thepremeditated legislaturekilling,” ”“ technical,words in no narrow oranddeliberate premeditated

excludebut hi tosense,their and intendingnatural and ordinary
thefrom onthe murder committedof theoperation death penalty

andmoment, premedi­of the actual deliberationimpulse without
tation, arson, androbbery,in rape,unless committed perpetrating

“ act doneanbetweenwere meant toburglary. They distinguish
kill, and an actwith mind tointent,murderous ofwith a purpose

intent.”done murderousorsudden meditationupon withoutimpulse,
“St­ considered37,ate wasCarr,v. 47. It rightly53 Vt.

morethat a muchwhat indicatesis done life deliberately,against
ordepraved hastilywhat is donecharacter and thanpurpose

thewithout of terms to applycontrivance. But it is a perversion’‘term on a sudden impulse.”deliberate to act which is doneany
“ anv. be notNye 16, 17, only35 19. There mustMich.People,

andkill,intention a premed-to but also be deliberatethere must
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kill. must theto Such precede byitated. design killingdesign
But time need not beof time. thespace long.some appreciable

some reflection and considerationbe sufficient for uponIt must
matter, kill,kill forfor choice to or not to and the formation-­the

kill. the time isdefinite to And when sufficient forof a purpose
mindthis, matters not how brief it is. The human acts withit

measure;it to and whetherwhich is sometimescelerity impossible
formed,killand to was must bea deliberate premeditated design

from all the the ease.” v.circumstances ofdetermined People
Schmidt,568, 576; 168 N. Y. 568.91 N. Y. v.Majone, People

“ : Had the andThe for the are­ slayer space oppor­questions jury
Didfor reflection? he think over what he was about totunity

a mind se­do? Did he form settled Was hiscoolly purpose?
?made take life If theseand toconsiderately questionsdately up

affirmative,in murder inthe the verdict must bebe answered
not,If wasand the donethe first degree. yet killing purposely

init murder the second unlessand must bemaliciously, degree,”
arson,incommitted or to rape,perpetrating attempting perpetrate

538,Walk. Am. Law 539.orrobbery, burglary. (7th ed.)
contention, murdered Mrs. Fol­The that even if the respondent

to it not an withinsom in wasperpetrate rape attemptattempting
statute,of the because not far advancedthe meaning enough

consummation, Lewisis to reason andtoward contrary authority.
380, ; State, 79;State, Ala. 388­ 50 1 Bish.35 v. Ga.v. Taylor
s. 733. That the attemptedCr. L. respondent actuallyed.),(7th

a at­killed Mrs. Folsom as means or outcome of suchandrape,
however,were, to estab­facts which the state was boundtempt,

a warrant of murderlish reasonable doubt to convictionbeyond
Commonwealth,in that v.the first upon Kellydegree ground.

; State, 46 516.1 Cas. 484­ v. Wis.PliemlingGrant
a doubtwas also bound to establish reasonableThe state beyond
in the firstthe malice and deliberation essential to convict degree

“short,In be ofthe other no man should deprivedupon ground.
himwho arethe forms of law unless the tryhis life under jurors

them,consciences,able, that the before bytheir to evidenceupon say
adduced, a reasonableto show beyondwhomsoever is sufficient

the crime-to constitutedoubt the existence of fact necessaryevery
States, 160 469.Davis v. United U. S.charged.”

into murderand when essentialBut while malice deliberation
when that isthe first like the to perpetrate rapeattemptdegree,

classification, mustrelied the capitalto withinupon bring killing
doubt, is not-a direct evidencebe established reasonablebeyond

em-character of theThe weaponfor this purpose.necessary
inflicted, andthe locationand number blowsthe force ofployed,

crime, remarkswounds, of the previousof the the placeseverity
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acts and state­subsequentpreparation,indicatingconductand
upona bearingcircumstancements, having legitimateand every

Schmidt,v.thebe considered by jury. Peoplesubject, maythe
; 1s. Whart. Cr.; Ev. 738­Y. 568­ Whart. Cr. ed.),(9th168 N.

161.& Enc. Law381; 21 Am.L., s. Eng.
tois too voluminous reproducein casethe presentThe evidence
examined itit to we haveSuffice say,epitomize.satisfactorilyor

breadth, the tests alreadyand to it legaland appliedin its length
circumstantial, andis conflicting,the evidenceWhileindicated.

the witnessesand, ofunaided the appearancebyunsatisfactory,
and sceneat the trialof presenceother advantagesand legitimate

doubt from the judi-to removenot such askilling,theof alleged
that it was sufficientare themind, the court of opinioncial yet

;the material questionsto the uponits submission juryto warrant
heFolsom; whetherMrs.killedthe respondent (2)whether(1)

whethermalice, deliberation, and premeditation;withdid it (8)
dis-The motion totoin perpetrate rape.did it attemptinghe

denied.thereforewas properlycharge
wit­after the defendant’stheThe remark of9. attorney-general

did nottestified, testimonyto the effect that hishadLawsonness
Hamilton, aswitnessof the state’sthe testimonycontradict

it, theremark ofdefence, confirmed and thebuttheclaimed by
of thein connection with the cross-examinationattorney-general

this stomp1 don’t know aboutwitness Angelí,defendant’s —“
here tobusiness; I to his a stump speechobject makingspeech

of the solicitorlike the remarkhis knowledge,”display —stand
all,; at belong6 and if toexception open objectioncovered by

“ fair­withnot so inconsistent legalclass ofto that irregularities
v.trial.” Guertinthe of a newas toness require granting

Hudson, ante, 505.p.
fortestifiedWood and Professor having10. Professor Angel!

conclusions, weand defence oppositethe state respectively, drawing
ofinstate the cross-examinationit was for thecompetentthink

time,somehim if of Woodto ask he had known ProfessorAngelí
in theseif latter as an eminent authorityand the was regarded

matters, evidenceas affirmativefor the ofpurpose showing—not
ofWood, by wayand of Professor but merelythe ability standing

andthe witnesscross-examination, offor the discreditingpurpose
at issuethebefore the upon pointshis testimony, juryweakening

him and Professor Wood.between
his clos-in the course of11. The of the state’s counselremark

“ orsome reasonit that forto the seemsjury,— Why,argumenting
out,other, every-in to Mrs. Folsom camewhen this affair regard

down, Greenleaf,”— was calculatedwent there to see aboutbody
characteraidea that Greenleaf was suchto the theconvey juryto
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all turned toward him as thethat ofperpetratoreyes immediately
it was and does notthe crime. That admitimproper prejudicial

to, retracted,When it was not but-ofdoubt. objected persisted
out,itin. The did not order stricken nor is it found thatcourt
inthe Verdicts civil cases withoutit did not jury.prejudice

because ofnumber been set remarks of counsel no morehave aside
Beattie, ;59Hilliard N. H. 462­ Perkins v.v. Burley,prejudicial.

Wallace, 175;524; Jordan 67 Heald64 N. H. v. N. H. v. Rail­
49;road, Kennett,H. v. 69 N. H. 419.68 N. ­ Greenfield
Kennett, an inv. was action for lum­supra, assumpsitGfreenfield

inThe counsel hisber sold. said thatplaintiff’s closing argument
“ before ahe should be to tins case oftry jurywilling composed

with he had dealt.” Thewhom defendantparties defendant][the
the remark andthe withdrew asked theobjecting, plaintiff jury

time, init. The court at the and thenot to consider again charge,
Nevertheless,the to it. the verdictinstructed wasjury disregard

remark inaside. the that case was no moreManifestly,set pre­
Furthermore,than the remark now under consideration.judicial

in that counsel who made the remark withdrew it andcase asked
it, and thethe not to consider court instructed thejury repeatedly

it; inwhile the case the remarknot to wasjury presentregard
in and it not thatafter does thepersisted objection, appear jury

to it. v. Kennettwere instructed nopresentsdisregard Greenfield
Inextreme illustration of the the mass ofprinciple. authorities

in inthis well collected v.thisupon subject jurisdiction, Story
Railroad, 364,H.70 N. be found other cases as muchmay quite
in point.

If that the rule established inthe exists thisopinion anywhere
theis too strict for administration ofpracticaljurisdiction justice,

inall that such the rule themust nevertheless mostagree, being
case, inconsistent,would andcivil it be bothabsurdlypetty bring

the and the court into to or withrule itcontempt, suspend juggle
life,in humana case however theinvolving dastardly alleged

accused,■crime, the or clamorous the “Apublic.disreputable
mind,condition of the the horrorpublic popularhighly-wrought

the a■and that arise commission of dreadfulindignation upon
crime, are not to the calm andfavorable dispassionate application

a and humane law. do notof leave the visionalwaysjust They
clamor, loud,clear. But however cannot be topopular permitted

invade the thethis without most sacred ofplace imperiling rights
The rule we ininnocent as well as the which theguilty. apply

and•trial of a wretch who has ravished killed an innocent andgirl,
then, fiend,of a torn and cut and muti-with the incarnate spirit

thelated her in a that causes blood to curdle and thebody way
inIieart to rise almost uncontrollable is the same rule whichrage,
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a wickedvictim of andthe innocentthe trial oftomustwe apply
fault, becomewho, without has en­oneor ofaudacious conspiracy,

threaten an innocent life.”whichin of circumstancesa meshtangled
245, 301.N. H.J., 57Ladd, in State v. Lapage,

infor the prosecution closingof counsel argu­The remark12.
“ off the nexttaken very daywasment,— rightThis statement

to a of theportion testimonythe affair happened,” referringafter —
intendedwas tomanifestlywitness Graney,of the government’s

true,was because he hadthat Ms testimonythe jurypersuade
after theimmediatelyin the same waythestated same thing

hadthat everno evidence Graney givenThere wascrime.alleged
stand, and there wason the nothingto testifyinga statement prior

could bean inference legitimatelywhich suchin the record from
evidence andbywas unsupporteddrawn. As the assertion wholly

vitalfor state­by securingthe respondentcalculated to prejudice
otherwise, andof credit thanments of the witness a degreehigher

lawthe v.requiresremedied asevil not beenthe having (Story
it364,Railroad, persistence,but by70 N. H. aggravated376),

error, under the ofas reversible rulingsstands the recordupon
Railroad, 364, 372,N. H.in 70v.Storythis court collectedfully

that the to373, 374, 375, 376, 386, The exception387. point
into considerationif ever entitledthis toostatement was general,

trial,of fairaa involves questioncase where thecapital exception
instance, andthe purpose applica­has little in the presentweight

from theand unmistakabletion of the obviousexception being
connection in itwhich was made.

the13. In reached respecting argu-of the conclusionsview
thein covered two pre-ment of the the bystate’s counsel particulars

in otherheads, particu-we will not consider the argumentceding
lars claimed the defence to be exceptionable.by

court, in re-14. theIn the after jurythe instructingcharge,
“: There is no contentionto murder in the first saidgard degree,

other of-on that there is anythe or defendantof the state thepart
You are thereforefence than inmurder the firstthat of degree.

mur-find him oforto the defendantrequired guiltyeither acquit
inder the defendant’s coun-the first- To this instructiondegree.”

“ This issel he said:assented, and Ms argumentduring closing
Thean state chargesmurder in firstindictment for the degree.

Mrs.murder ofH. with theGeorge Greenleaf premeditated
in de-Folsom. and no otherit in the first degree,They charge

here the state or by anygree. byThere is no evidence introduced
threeone else in that Somerespect.”that the issuechanges

an to themonths for exceptionafter the trial the defendant asked
of notpart his wasthe above request granted.charge quoted;

committed,His be-error wasis, fundamentalposition now~ that



v.618 Seabrook Brown. [71

crime, murder,the of the of the ifdegreecause question was not
court;but determinedleft to the was the and he calls at-jury, by

2, 278, Statutes,oftention to section the Publicchapter which
the find a murder,“If shall ofprovides: jury person guilty

shall, verdict,their find whetheralso it is of thethey by first or
second degree.”

assumed,If it is without the that thedeciding point, respondent
trial,is entitled to the benefit of his taken afterexception thelong

it not to determine atis this timenecessary raisedquestionsthe
erroneous,Whether the of the court was as nowthereby. charge

and, was,if itclaimed the whether he didrespondent, not ef-by
takewaive his to of itfectually right advantage by assenting

tridl,thereto at or whether it was himthe for to bindcompetent
assent,himself such are of so much that itby questions difficulty

is not deemed advisable to an them. As thereexpress opinion upon
reasons,a trialmust be new for other it would not be useful to

indetermine these that will bequestions, anticipation they again
the next trial.presented upon

:sustained verdict set aside.Exceptions
All concurred.

Rockingham,
24,May 1901.

v. a.Seabrook Brown &
Debt, on bonds and theBrown as other de-by principalgiven

sureties,fendants as for the faithful Brown ofperformance by his
duties as collector of intaxes for Seabrook the 1896 andyears

referee,1897. The facts were found a and the case transferredby
term, 1900, Wallace,from the October of the court J.supreme by

The bonds were not filed in either within six afteryear, days
Brown’s as the statute. He acted asappointment, required by
collector. The was in favor andof thereport plaintiffs, judg-

it,ment was ordered to the defendants’upon subject exception.

Bartlett, thePage for plaintiffs.&

John and Samuel for the defendants.W. W.Kelley Emery,

Chase, J. It is immaterial Brown collector ofwhether was
de defendants,taxes or dejure, The boundonly havingfacto.

collector,themselves for the faithful of his duties asperformance
are Hornfrom -that he was such officer. v.estopped denying
Whittier, 88; Brackett,6 N. H. Hall N. 509.v. 62 H.

overruled.Exception
All concurred.


