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Metropolitanv. LifePackard Insurance Co.

“ health,” policy,The inwords sound as used a life insurance mean the ab-
and asence of constitutional of disease of serious naturevice that have a

tendency life, temporaryinto shorten tocontradistinction illness or indis-
position.

health,person meaninga isWhether of sound within the of that term as
policy, a,questioninused a is oflife insurance fact.

person priorEvidence athat was affected with a disease of the heart insur-to
life,upon therefrom,ance his and histhat death resulted warrants find-a

ing policythat not of health timehe was sound at the the was issued.

Assumpsit, insurance,a ofupon life datedpolicy September
17, term, 1902,1900. Trial at the ofApril the superior court

Peaslee, J., wlio found a defendants,before verdict for the subject
to the plaintiff’s exception.

The insured was the son of theten-year-old plaintiff. The
thefor insurance was made the onbyapplication plaintiff Septem-

5, andber the was examined the defendants’boy by thephysician
was him be innext and today by health.reported good There-

after, delivered,and before the was the fellpolicy boy sick of a
heart, 8,disease of the from which he died 1901.March Septem-

16, himber the took to a who foundplaintiff physician, that he
heart;had a of the but he diddisease not inform the ofplaintiff

andhis she had no that thediscovery, knowledge boy had such
disease wasdisease. The undiscoverable except upon examina-

children,a nottion is withinfrequentby physician, and is fre-
At the date of the and thequently outgrown. policy time of its

was inthere the actions anddelivery, nothing appearance of the
to toindicate observation that he hadboy ordinary moreanything
athan ailment. The offather diedtemporary boy’s consumption
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v. Co.Packard Insurance2 [72

in Thethe defendants thewas waived by policy.that factand
that died of heart disease andtestified the boyattending physician

the have been an inher-and mightthat consumptionconsumption,
theand the of heart disease.father causefrom theitance

“ Provided, however, thatthecontained following:The policy
hereof,the to the datepriorcompanyis assumed byno obligation

indate insured is alive and soundsaid the health.”onnor unless
like Thea also con-contained provision. policyThe application

“ is issued anThis policy upon applicationthetained. following:
in andthe containedwarranty usually applications,which omits

in-between the- and theentire companythe agreementcontains
and the owner hereof.”the holderandsured

Howe, thefor plaintiff.Martin

Warren, for the defendants.Brown, Jones £

into aChase, J. The introduced their contractparties provi­
“ is assumed theno to theby company priorthat obligationsion
hereof, on the innor unless said date insured is alive anddate

had limit inThat to the contractauthorityhealth.” theysound
Co.,this 103 Y.doubted. v. Insurance N.Dwightcannot beway

to be considered arises thisThe question upon provision—341.
the inor made thewarranty bya representation plaintiffnot upon

There was no in thewarrantyfor insurance. applica­application
not that wastion, and it does madeany representationappear

of assured. Thethe health the entire contractconcerningtherein
in The is:the then What did thequestion.policy.is contained

thisintend by provision?parties
that intended what the usedtheyIt must be wordspresumed

in common leavesspeech.them This littleordinarily signifyby
since there is but in thefor interpretation, slight ambiguityroom
No was theof the assumed defend-obligationprovision. byterms

alive and inwas sound health onthe insured the dayants unless
the Theof was not abso-the date policy. promiseof defendants’"

bqtlute, The existence of and inconditional. life sound health
a towas condition the of insurance.insured precedent promisethe

”“ ?the soundwhat was meant words healthbyBut Evidently,
“We all withhealth. are born the seeds of mortalitynot perfect

can to willNo definition be these words thatin us.” given apply
A mere or ailment wouldtemporary indispositionin all cases.

unsound,thebe as health withinordinarily regarded renderingnot
inwhen used an insuranceof these words contract.the meaning

the inmean absence of vice the con-they anygenerally,Speaking
aof serious nature aof disease that have directstitution and any
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life; of a ofto shorten the absence condition healthtendency that
disease, in ais as contradistinction tocommonly regarded tempo­

Co., Y.ailment or Cushmanv. Insurance 70 N.indisposition.rary
77; Co., 306;72, Insurance 65Brown v. Mich. Ins.Metropolitan

Howle,Co.v. 62 Ohio 204.St.
Whether, case, health,in a is of sounda must ofgiven person

“the the Itcourse circumstances of case. mustdepend upon
be determinedifficult to like theseobviously questionsvery by

rule. And it is the usual to leave theseany general practice
467;2to the Par. Cont.,questions v.jury.” Billings(8th ed.)

Co., ; Co.,Insurance Vt. v.70 477 Insurance 172Dorey Mass.
234; Co., 72, 77;Cushman Insurance N. Y.v. 70 Grattan v. In­

Co.,surance 92 Y. TheN. 274. of sound health resem­question
in this ables the whether “inquestion beenrespect hasship”collision Assurance v. 167 U. orS.(London Companhia, 149),”“a ofwhether wasperson habits Co. v.temperate (Insurance

“105 U. S. or whether were vacantFoley, thepremises350), by
Co.,removal of the owner or Stone v. Insurance 69occupant.”

N. H. 438.
It be frommust inferred the afact that verdict wasgeneral

in defendants,rendered offavor the that it found awas as fact
that the ininsured was not sound at thehealth date of the policy.
The facts warrant thisspecifically reported After thefinding.

was examined the defendants’boy andby before thephysician,
“ heart,”of felldate the he sick of a disease of thepolicy, from

Avliichhe died within six months. the disease AvasoneAlthough
that notAras childreninfrequent and isamong out­frequently

it could not begroAvn, as areasonably ail­regarded temporary
ment, or as not of a serious nature. A such aperson dis­having

Avouldease not be inas sound Thehealth. fact thatregarded the
disease,Avasnot awareplaintiff of the nature of the and that its

nature Avas aundiscoverable except did notby physician, i)reArent
it from the health unsound.boy’srendering theUndoubtedly,

of the mother andtestimony others that the into beboy appeared
health would be evidence ongood competent the issue of sound­

ness, itbut would not bo conclusive. The oftestimony physi­
health,cians the ofcondition his discovered theirconcerning by

him,examinations of alsowould be In v. In­competent. Dorey
Co.,surance several testified that the insuredsupra, persons ap­

health,into be andpeared was as usual at the dategood working
of the but the of topolicy; tendedtestimony physicians prove

nature,that he a ahad disease of serious which was not apparent
observation,to common and the of the soundness of hisquestion

See, also,health was submitted to the v.Billings Insurancejury.
Co.,supra.
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that thetestimony boyattendingPresumably, physician’sthe.
and and that theof heart disease consumptiondied consumption,

been inherited from the father and caused the hearthavemight
disease, inand the court connectionweighedwas considered by

case,in in theall the and view of defend-with other testimony
fact father ofwaiver of the that the diedboy’s consumption.ants’

ofwas with at the date the noIf the sickboy policy,consumption
in un-that he health. As the record isone would was soundsay

derstood, .waiver related to the of theliability boy’sthe having
father,in as from his andthe future an inheritanceconsumption

atexistence of the the date of the Thenot to the disease policy.
the in the boy’sdefendants waived defect constitutionpossible

father,in but notthe existence of the disease his thefromarising
in Itof the himself. isboyactive existence the diseasepresent,

of athat would insure the lifethey personimprobablehighly
oftake the risksick with butactually consumption; they might

in whomfather of anda son whose diedinsuring consumption,
disease had not appeared.the

overruled.Exception

All concurred.

Hillsborough,
7,Jan. 1903.

England.a. v. Bank of NewSmith &

corporation agreeswhereby as trustee securitiesone to holdA contract
deposit bypayment cor-pledged certificates issued auotherthe of offor

according the bestporation, rate securities at their actual worth toto such
faithfully thereby imposed,discharge all dutiesjudgment, and to theitsof

powers privilegesall the and ofultra viresof a charter which confersis not
including authorityloan, trust, company, actguaranty to as trusteeanda

corporations.persons andfor
corporation parties itsand innocent third have dealt withAs a whobetween

mayauthorityagents, of the latter to execute contracts sometimes bethe
dealing; coru-a and that the directorsfrom course of evidenceinferred

president company inmonly permitted to theand treasurer act for the4 the
they particu-findinga that authorized aits business warrantstransaction of

corporationobjectspursuance wasin of the for which thelar contract
express termsand within the of its charter.formed

validityimplied,authority, express the a con-or is not essential to ofPrior
treasurer;presidentcorporation by andin a itsexecuted behalf oftract

constructive, partassent,subsequent knowledge or on theand either actual
directors, is sufficient.of the


