CASHES

DETERMINED IN

THE SUPREME COURT

or

NEW HAMPSHIRE.

Merrimack,
Jan. 6, 1903.

PAackARD ». MrrroProLITAN LIFE INsunraxce Co.

The words ¢ sound health,’’ as used in a life insurance policy, mean the ab-
sence of consgtitutional vice and of disease of a serious nature that have a
tendency to shorten life, in contradistinetion to temporary illness or indis-
position.

Whether & person is of sound health, within the meaning of that term as
used in a life insurance policy, is a, question of fact.

Evidence that a person was affected with a disease of the heart prior to insur-
ance upon his life, and that his death rosulted therefrom, warrants a find-
ing that he was not of sound health at the time the policy was issued.

AssumpsiT, upon a policy of life insurance, dated September
17, 1900. Trial at the April term, 1902, of the superior court
before Peaslee, J., who found a verdict for the defendants, subject
to the plaintiff’s exception.

The insured was the ten-year-old son of the plaintiff. The
application for the insurance was made by the plaintiff on Septem-
ber 5, and the boy was examined by the defendants’ physician the
next day and was reported by him to be in good health. There-
after, and before the policy was delivered, the boy fell sick of a
disease of the heart, from which he died March 8, 1901. Septem-
ber 16, the plaintiff took him to a plhysician, who found that he
had a disease of the heart; but he did not inform the plaintiff of
his discovery, and she had no knowledge that the boy had such
diseagse. The disease was undiscoverable except upon examina-
tion by a physician, is not infrequent with children, and is fre-
quently outgrown. At the date of the policy and the time of its
delivery, there was nothing in the actions and appearance of the
boy to indicate to ordinary observation that he had anything more
than a temporary ailment. The boy’s father died of consumption
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and that fact was waived by the defendants in the policy. The
attending physician testified that the boy died of heart disease and
consumption, and that the consumption might have been an inher-
itance from the father and the cause of the heart disease.

The policy contained the following: ¢« Provided, however, that -
no obligation is assumed by the company prior to the date hereof,
nor unless on said date the insured is alive and in sound health.”
The application contained a like provision. The policy also con-
tained. the following : «This policy is issued upon an application
which omits the warranty usually contained in applications, and
contains the entire agreement between the- company and the in-
sured and the holder and the owner hereof.”

Martin § Howe, for the plaintiff.,

Brown, Jones ¢ Warren, for the defendants.

CuaAsE, J. The parties introduced into their contract a provi-
sion “that no obligation is assumed by the company prior to the
date hereof, nor unless on said date the insured is alive and in
. sound health.” That they had authority to limit the contract in
this way cannot be doubted. Dwight v. Insurance Co., 103 N. Y.
841. The question to be considered arises upon this provision—
not upon a representation or warranty made by the plaintiff in the
application for insurance. There was no warranty in the applica-
tion, and it does not appear that any representation was made
therein concerning the health of the assured. The entire contract
is contained in the policy. The question. then is: What did the
parties intend by this provision ?

It must be presumed that they intended what the words used
by them ordinarily signify in common speech. This leaves little
room for interpretation, since there is but slight ambiguity in the
terms of the provision. No obligation was assumed by the defend-
ants unless the insured was alive and in sound health on the day
of the date of the policy. The defendants” promise was not abso-
lute, byt conditional. The existence of life and sound health in
the insured was a condition precedent to the promise of insurance.
But what was meant by the words ¢ sound health?” Evidently,
not perfect health. ¢« We are all born with the seeds of mortality
in us.” No definition can be given to these words that will apply
in all cases. A mere temporary indisposition or ailment would
not ordinarily be regarded as rendering the health unsound, within
the meaning of these words when used in an insurance contract.
Speaking generally, they mean the absence of any vice in the con-
stitution and of any disease of a serious nature that have a direct
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tendency to shorten life; the absence of a condition of health that
is commonly regarded as disease, in contradistinetion to a tempo-
rary ailment or indisposition. Cuskhman v. Insurance Co., 70 N. Y.
72, (73 Brown v. Insurance Co., 656 Mich. 306 ; ]lfetropolztcm Ins.

o. v, Howle, 62 Ohio St. 204.

‘Whether, in a given case, a person is of sound health, must of
course depend upon the circumstances of the case. ¢«It must
obviously be very difficult to determine questions like these by
any general rule. And it is the usual practice to leave these
questions to the jury.,” 2 Par. Cont. (8th ed.) 467; Billings v.
Insurance Co., 70 Vt. 4T7; Dorey v. Insurance Co., 172 Mass.
284 ; Cushman v. Insurance Co., 70 N. Y. 72, V7; Grattan v. In-
surance Co., 92 N. Y. 274. The question of sound health rescin-
bles in this respect the question whether a ship has been «in
collision ” (London Assurance v. Companhia, 167 U. S. 149), or
whether a person was of “temperate habits” (Insurance Co. v.
Foley, 105 U. S. 850), or whether premises were « vacant by the
removal of the owner or occupant.” Stone v. Insurance Co., 69
N. H. 438.

It must be inferred from the fact that a general verdict was
rendered in favor of the defendants, that it was found as a fact
that the insured was not in sound health at the date of the policy.
The facts specifically reported warrant this finding. After the
boy was examined by the defendants’ physician, and before the
date of the policy, he «fell sick of a disease of the heart,” from
which he died within six months. Although the disease was one
that was not infrequent among children and is frequently out-
grown, it could not recasonably be regarded as a temporary ail-
ment, or as not of a serious nature. A person having such a dis-
ease would not be regarded as in sound health. The fact that the
plaintiff was not aware of the nature of the disease, and that its
naturc was undiscoverable except by a physician, did not prevent
it from rendering the boy’s health unsound. Undoubtedly, the
testimony of the mother and others that the boy appeared to be in
good health would be competent evidence on the issue of sound-
ness, but it would not be conclusive. The testimony of physi-
cians concerning the condition of his health, discovered by their
examinations of him, would also be competent. In Dorey v. In-
surance Co., supra, several persons testified that the insured ap-
peared to be in good health, and was working as usual at the date
of the policy; but the testimony of physicians tended to prove
that he had a disease of a serious nature, which was not apparent
to common observation, and the question of the soundness of his
health wag submitted to the jury. See, also, Billings v. Insurance
Co., supra.
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Presumably, the. attending physician’s testimony that the boy
died of heart disease and consumption, and that the consumption
might have been inherited from the father and caused the heart
disease, was considered and weighed by the court in connection
with all other testimony in the case, and in view of the defend-
ants” waiver of the fact that the boy’s father died of consumption.
If the boy was sick with consumption at the date of the policy, no
one would say that he was in sound health. As the record is un-
derstood, the .waiver related to the liability of the boy’s having
consumption in the future as an inheritance from his father, and
not to the existence of the disease at the date of the policy. The
defendants waived the possible defect in the boy’s constitution
arising from the existence of the disease in his father, but not the
present, active existence of the disease in the boy himself. It is
highly improbable that they would insure the life of a person
actually sick with censumption; but they might take the risk of
insuring a son whose father died of consumption, and in whom
the disease had not appeared.

FException overruled.

All concurred.

Hillsborough, }
Jan. 7, 1908.

SMITH & a. v. BANK or NEW ENGLAND.

A contract whereby one corporation agrees to hold as trustee securities
pledged for the payment of certificates of deposit issued by another cor-
poration, to rate such securities at their actual worth according to the best
of its judgment, and to faithfully discharge all the duties thereby imposed,
is not ultra vires of a charter which confers all the powers and privileges of
a loan, trust, and guaranty company, including authority to act as trustee
for persons and corporations.

As hetween a corporation and innocent third parties who have dealt with its
agents, the authority of the latter fo execute contracts may sometimes be
inferred from a course of dealing; and evidence that the directors com-

» monly permitted the president and treasurer to act for the company in the
transaction of its business warrants a finding that they authorized a particu-
lar contract in pursuance of the objects for which the corporation was
formed and within the express terms of its charter.

Prior authority, express or implied, is not essential to the validity of a con-
tract executed in behalf of a corporation by its president and treasurer;
subsequent knowledge and assent, either actual or constructive, on the part
of the directors, is sufficient.




