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he believedthe value of .the would sell for sotheypremises,—that
#4,000 he was to tomuch more than that himselfwilling obligate

sum,sell inhalf of what would for- excess of thatoneaccept they
in which he inlieu of the interest to was entitled the noteupon
suit, admissible,was and unless init thecompetent judg-—then

remote,ment it was too havemayof the court whichsuperior
inThere is the record to show the con-been the case. nothing

thefor which the was andThe offeredtrary. agreementpurpose
tothe its exclusion notof defendant’s objection appearing,ground

“must mustthe be overruled. Theexception party excepting
show from the record itself facts consti-affirmativelyandclearly

424,& 425.in 2 Enc. PI. Pr.error the below.”tuting proceeding

overruled.Exceptions

All concurred.

Merrimack,
10,Jan. 1903.

Bank v. Comins a.Mechanicks National &

upon pro-policy manager corporation,A life the aof insurance the of of
business,by cany ascured funds to the is not voidone who furnishes on

matter for of insurable interest.of law want
insurance, havingpolicy inception, assignableA in its isof life valid to one

insured, providing assignmentin the is madeno insurable interest lifethe
wagergood prohibitingin to thefaith and not as a mere device evade law

policies.
byprovision policy, any assigneein that an shall beA a life insurance claim

insured,proofsubject satisfactory in-interest in the life of the isto of
company, byprotection atended is formal admissionfor the of the waived

court,payment moneyliability into and is not to oneof and availableof
claim, adversely assigneeproceeds policy anwho asserts a to the of the to

thereof.
incompetent onlyis if itsThe evidence not reversible erroradmission of

tendency prove indis-factsis to that follows as matter of law fromwhich
putably shown.

Equity, LifeBill Mutualin that the Connecticutpraying
to to the the pro-Insurance be ordered plaintiffsCompany pay

Comins,of T.ceeds of a of the lifeupon Georgeinsurancepolicy
Edward,.father of and the latter be restrained from setting-that

a The in its admittedto the same. answerclaimup company
intoandthe to some theperson, moneyliability paidupon policy



v. 13Nat’l Bank Comins.N. MechantcksH.]

the him. Trialthat fund tocourt. Edward byalleged belonged
court, that the fund be theand decree tothe paid plaintiffs.

term, 1901, of thefrom the October courtTransferred superior by
JPeaslee, J.

11, 1892, TVthePrior to CominsMay' George Company (of
treasurer,was was inwhich Edward and whichGeorge manager,

towas indebted theboth were stockholders) plaintiff's prom-upon
$26,160.74. On thatnotes for Edward to theissory day assigned

ina taken out the Connecticut Mutual Life In-plaintiffs policy
his ownsuranc life in theupon sum ofCompany by George

if$10,000, Edward heto survived his father.payable George
in Thethe was as forassignment. policyjoined assigned security

mentioned,indebtedness the notesthe above andupon plain-the
had intiffs no insurable interest life thanother that toGeorge’s

found from the facts hereinbe Neither norreported. George
Edward was indebted to thepersonally diedplaintiffs. George

1, 1898, there $1,426.45.when was due theAugust upon policy
“contained theThe Nopolicy provision:following assignment

shallof this be valid made inunless andpolicy awriting dupli-
atcate or certified thereof be filed thecopy office of said company,

and claim thisany against under thiscompany, arising policy,
creditor,an ormade by shall be toassignee subject satisfactory

in insured, form,of the lifeinterest of the in due andproof to any
of the conditions ofbreach this contract by of theany parties

hereto, breachwhether such exist or toprior subsequent suchany
and such of interest shall be aproof conditionassignment; prece-

dent to of action onany this contract or onright behalfby of
such and this shall in noassignee; case becompany responsible
for the ofvalidity any assignment.”

1, 1892, overdue,December the notes thebeing Comins Com-
the plaintiffs five new notespany gave for the same aggregate

amount, times,at different andpayable the old notes were surren-
dered. This transaction not awas of the oldpayment obligations,

a substitutionbut therefor of the new ones. Edward thesigned
treasurer,new notes and atas the time of the transaction he en-

ontered the Comins a listCompany’s of the oldjournal and new
“notes, with thetogether memorandum: Certainfollowing small

notes of different dates consolidated by making notes of onelarger
1893,date. the Insame.” theAggregate premium theupon

in suit was a check of thepolicy paid by Comins andCompany,
an that theentry was held bankpolicy by the was made by
Edward theupon counterfoil. Edward made no demand for the

when the new werepolicy notes nor until aftergiven, George’s
death. to theSubject exception, court found that Edward awas

to the of 1,transactionparty 1892.December
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November, 1894, owed theIn the Comins Company plaintiffs
$26,160.74.$92,000, the overdue sum of Hav-about including

thetitle all the of Cominsto property Company byobtaineding
the transferred the same toand plaintiffsforeclosure assignment,

$92,000andFalls received therefor ofthe Beecher’s Company
Edward contended that transferin that thisstock corporation.

that it satisfied the ofthe debt thewas made with understanding
and heldto the that the as col-plaintiffs, policyComins Company

transaction,the while thewas released plain-security bylateral
was taken with the thatthat the stocktiffs claimed understanding

Falls should be inof the Beecher’s Company appliedthe earnings
the of the Comins Theindebtedness Company.reduction of

that bank hadtestified the received fromcashier nothingplaintiffs’
didand while it not thatFalls Company; appearthe Beecher’s

would inof the Comins not beultimatelynotes Company paidthe
of the Beecher’s Falls there was nothe Company,full from profits

a likelihood of result.to show reasonable suchtendingevidence
thethat contention of as to the pur-found the plaintiffsThe court

transfer was true.of thepose
of title theto Beecher’sof the process transferringAs part

two tothe foreclosedplaintiffs mortgagesFalls Companjr, —one
$26,160.74 and other tofor the secure notes fornotessecure

and the of the of each$51,208.89. These facts amount proceeds
record.were shown the Theby plain-andsale $18,000)($5,000

transaction,this andtestified concerningcashier generallytiffs’
himmade the contain-entry by upon wrapperread the following

“ Proceeds of sale of foreclosureformer notes: machinery,theing
5,$5,000, 1894, toNov. endorsed on thebeunder mortgage,

He also read the made on thenotes.” entrywithin following
“the notes: ofother Proceeds of lumbersalewrapper containing

Falls, Vt., at mort-at Beecher’s foreclosure undermachineryand
2, sale, $18,000,1893. Proceeds of beto en-dated Aug.gage

18,notes. Dec. 1894.” Both entriesthe within Saledorsed on
to The defendant also ex-Comins'exception.were read subject

to in andcourt’s refusal order a decree his favor toto thecepted
for the plaintiffs.that entered

Hollis, for the plaintiffs.Streeter $

Morrill, for the de-Nilesand Sargent,M. FletcherGreorge
fendants.

defendant iscontention of theRemick, fundamentalJ. The
void,and becauseagainst public policywasthethat assignment

ininterestmade had insurableit was noto whomthe plaintiffs
Comins, of theT. the policy assigned.subjectlife ofthe George
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is indeed established that insurance oneIt firmly procured by
another,the of the former nolife insurableperson upon having

latter, contract,in as athe is voidinterest wager against public
humanwhich condemns life.uponpolicy, gambling speculations

the that a can no beAnd defendant contends morepolicy assigned
interest.,to a no insurablethan issuedoriginally person having

this the ThatTo contention had antheyplaintiffs reply: (1)
T.in the ofinsurable interest life Comins at the date ofGeorge

of a creditorthe reason of theby heavyassignment being George
T.T. of which wasComins Comins the mana-Company, George

; that the been toissuedger policy having(2) originally George
T. underComins such circumstances as to constitute it a good

world,and valid of insurance thecontract as itsagainst subse-
them into the course of wasquent assignment regular business

valid, inhad an lifewhether insurable interest the ofthey Geoige
or not.

Did ?1. the have an insurableplaintiffs interest
“ It is with what innot to define will alleasy casesprecision

interest,an insurable so as to take theconstitute contract out of
. . . allthe class of But in cases therewager mustpolicies.

abe reasonable founded the relations of theground, upon parties
other, orto each either of blood orpecuniary toaffinity, expect

benefit or from thesome continuance of the life of theadvantage
Davis, 775, 779;U.assured.” v. 104 S.Warnock Adams v.

Reed, 420,38 421.S. W. “It saidbeRep. may thatgenerally
reasonable of benefit orany fromexpectation pecuniary advantage

the life ancontinued of another creates insurable interest in such
life.” Co. Schaefer, 457,Connecticutetc. Ins. v. 94 U. 460.S.
“ is . .It not . thethat one for whosenecessary benefit the

oflife another is insured should be a ofcreditor that other. It is
inthat the course ofenough events loss andordinary disadvan­

will toand arise thetage probably innaturally whose favorparty
written,the is from death ofthe thepolicy whose life isperson

Co., 440, 446;insured.” v. Insurance 3 Bos.Hoyt Ins.Kentucky
Hamilton,Co. 63 Fed.v. 93. “The interestRep. need not be

such as to constitute the ofbasis direct claim in favorany of the
insured;the lifewhose is itplaintiff is sufficient if anupon party

indirect to themay from his life.”advantage plaintiff.result
Johnson, 576,v. N.Trenton etc. Ins. Co. 24 J. Law 586. The

hold,of the American decisions “is to thattendency wherever
is wellthere founded of or claimany expectation to advan­any

life,to be from the continuance ofderived atage is an in­there
life,insurable interest the there be nothough claimmay theupon

whose life is insured that can be inperson law inrecognized or
“Ins., 21-31; Ins.,Bliss ss.equity.” Life ss. 102-111.May A
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hr the life of anotheran when therehas insurable interestperson
hethat will the remain­byis a reasonable gain latter’sprobability

566,alive, 3or his death.” Kent note.lose by (14th ed.)ing
of the American cases is thusresult of a recent reviewThe

“ will aninterest which take insurancestated: An insurable policy
such an interest fromthe of ispoliciesout of class arisingwager

aor relations as will reasonablejustifyof blood other expec­ties
from a ofor benefit continuance the life of thetation of advantage

rule,This it would does notassured. appear, dispense entirely
interest, but that interest to con­a merely permitswith pecuniary

benefit, asmere of pecuniaryof a expectation distinguishedsist
rule,of that thethe other interest mustfrom the requirement

in law.” 54a or enforceableamount to claim recognizable
“ is,short,In the that theL. R. A. 234. essential policything

in and offaith not for theshall be obtained purpose specu­good
Ins.of a life.” Connecticut etc. Co.the hazardslating upon

460; Hamilton,457, v.Ins. Co. 63Schaefer, 94 U. S. Kentucky
101; Co.,93, v. 396.Loomis Insurance 6 GrayFed. Rep.

concede, is in withIf, there no case theas the plaintiffs point
bar, from differentthe soquotationsat manyone foregoing

no doubt as to thethe leaveauthoritysources of highest general
itIn accordance with this isit. principle,principle governing

an in the life of his co-a has insurable interestheld that partner
he relies for the of thewhose successcooperationuponpartner,

Luchs, 498;v. 108etc. Ins. Co. U. S.Connecticutbusiness.
Co., 282; Co.,v. Assurance10 Cush. Valtonv. InsuranceMorrell

32; 103; L.v. 123 N. C. 18 Cent. J.Y. Powell Dewey,20 N.
one furnishes the and outfit for acapitalwhen mining347. So

an in the lifeit held that he has insurable interestisexpedition,
the and success of thewhom he commitshim to managementof

to that a cor-It the success ofnecessaryis hardly sayenterprise.
be interwoven with the ofso personalityenterprise mayporate

taken, loaned toits is and is carrythat stock moneyits manager
in that as theon, much reliance upon uponas personalityit
the and no reason appears whymerit of enterprise; goodintrinsic
creditor, of whose investment bethe value mayora stockholder

manthe or health of the atsaid to lifeupondependreasonably
life,an in his thehelm, have insurable interestnotshouldthe

in theawho invests money partnership, relying uponassame one
inan interesthis has insurableof copartner,or experienceskill

latter, haswho athe or one equips mining expeditionthe life of
him whom isin the life of to its managementinterestan insurable

or stockholder under such circum-The creditorcommitted.
“ ofhave that reasonable pecu-to expectationwould seemstances

life,”from the continuance of another’sor profitbenefitniary
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to anwhich held constitute insurable Inis sufficient interest.
“ . ..the that thesuch case essential should bething policy

faith and not for oftheobtained in good purpose speculating upon
life,” view,of would to be Inthe hazards thisappear present.

asnot to matter of lawwe are v.sayprepared (Wainewright
481; Co.,Bland, & R. Swick 2 160;1 Moo. v. Insurance Dill.
Co., 272, 274, 275;14 Fed.v. InsuranceLangdon Rep. Steinback

24, 31,Y.158 N. that32)v. the plaintiffs, whoDiepenbrock,
the funds to on the ofcarrywere business thefurnishing George

had no inT. Comins insurable interest the ofCompany, life
Comins,T. andthe manager theGeorge apparently originating

in the enterprise.and directing personality
2. But that the had noplaintiffs suchassuming in­insurable

in T. as wouldComins entitleterest toGeorge them take aout
life, followon his it does not that a takenpolicy policy previously

life,T. Comins his own without noby George upon objectionable
full law,under sanction ofbut the the could notpurpose, after­

him to theward be withby plaintiffs, theassigned consent of the
for a sufficient consideration bonaandbeneficiary, object.fide

Elliot onIn Insurance the latest treatise(1902), theupon sub-
(s.is thusthe state of the law declared “Theject, 62): question

valid at afterward,whether a itspolicy inception may before the
insured,death of the be to one who hasassigned no insurable

insured,in the life of the hasinterest been discussed,much and
“inauthorities arethe conflict.” Thehopeless in busi-tendency

life has been to liberalize the rulesness lifegoverning insurance
and thus to broaden It foundits wasscope. desirable that in-life
surance should andfreely transferpolicies pass by assignment; and

was the consentso as this with of the itlong was feltparties, that
the on the of publicobjections ground werepolicy largely illusory.
Thus a rule has been in states,more liberal adopted many where

that a anit is held supported interest inpolicy by its isinception
action,ina mere chose which bemay to aassigned whoperson

no in thehas insurable interest life. Such does notassignment
contract,new butcreate a continues the oldmerely contract in

life,A thus ownforce. insure hisperson may and either name or
chooses,the to whomsoever heassign policy without reference to

of inthe interest such hisbeneficiary life. The rule that the
of a valid notneed have anassignee insurablepolicy interest in

California, Colorado,life in Illinois,the prevails Indiana,Georgia,
Massachusetts, York, Ohio,Maryland, NewMississippi, Rhode

Island, Vermont, Wisconsin, Carolina,South inand andEngland
toThe seemsCanada. doctrine be thesupported by ofweight
that,but it must be notedauthority, rule,under either the essen-

fact thattial is the transaction must be bona and not afide, mere
2von. ixm
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insurance, or a- to evadea or devicefor speculativewageringcover
anfact, of the cases which holdIn assignmentmany-the law.

will, examination,close be tointerest void uponwithout- found
inthe that the transaction wasfact question merelyrest upon

lb.,colorable, s.and an to obtain insurance.”speculativeattempt
inbe a clear between cases“There seems to distinction63.

the bona ownis insured of hisbythe procuredwhich policy fide
in it is another. It ismotion, and which aby verycases procured

a an inman to create interestvoluntarilyto allowdifferent thing
termination, -it will.some one else to do -at theirand to allowhis

assured,of theis in the andactivityline responsibilityThe true
It wellof the entitled to the funds. isinterestnot the personand
life,take on his ownman out athat a may policy pay-established

it is a distinctionhe andpleases; drawingto any personable
hold that he a andto cannot take out policya differencewithout

s.Ins. 398A.its benefits.” Maytransfer (4th ed.),afterward
that a manto take insurance themay uponone say“It is thing

onas a or betanother for no except speculationof purposelife
libitum,ad andand the actrepeat quiteof life mayhis chance

a matterhe the asto thatsay may purchase policythinganother
under the sanctionit once been issuedafter has dulybusinessof

in oflaw, chose action orand is therefore an existing righttheof
of for wish-owner have the best reasonswhich its mayproperty,

ain in our noof. There is such purchase, opinion,disposetoing
Allen,to human life.” Clark v.no imminentand perilimmorality

that if the of a be allowed“It is said payee policyR. I. 439.11
it, and method is which aa'safe convenient .provided byto assign

insured, ofbe made. The insteadsafelycancontractwagering
a inter-to no insurableout a person havingpolicy payabletaking

life, it to himself and at once it totake out assignhis canest in
successful,an would notBut such attempt provesuch person.

suchand under circumstances woulda issuedfor assignedpolicy
it.because of the form of Theless a policythebe none wagering

wouldthe itsthe procuring policyintention of determineparties
incharacter, would declarethe courts ac-which unhesitatingly

facts, the andwith the to-reading policy assignmentcordance
. . .transaction. The ofof one pointas partforminggether,

the eases the andbetween asserting assignabilityseparationactual
insurance,of tothe of policiesnon-assignabilityassertingthose

in the continuance of the life of the as-interestednotpersons
sured, to be that those proceedseems asserting non-assignability

law, if ais one of and thatthat the questionthe assumptionon
ease;case, it inin one cannot be anyis not assignablepolicy
thatof the isin other line cases underlying principlewhile the

notbut that contracts are neces-areall valid contracts assignable,
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and from taintvalid tbe of becausefreesarily gambling upon
to be and issued. Intheir they regularly properlyface appear

truth, all the andto ascertain the factsorder circumstances may
and if it then that thebe intended theproved; appears parties by

thirdto enable a and uninterested tocontract speculateparty
another,life of court willthe the declare such contractsupon

invalid, inbecause thenot of but of it.” Stein­spiteassignment,
24, 32;31,158 N. Y.back v. Swick v. InsuranceDiepenbrock,

Co., 160; Co., 272;2 Dill. v. Insurance 14 Fed.Langdon Rep.
Bland, See, also,v. 1 & R. 481.Moo. notes 57 Am.Wainewright

103, 143,52 855,Dec. Am. Am.58 16 Am. St.Rep. Rep. Rep.
906, and 17 Am. 86.Law Reg.

We think both andreason sustain the conclusionauthority that
insurance, ina life of valid its beinception,policy may assigned

insured,to one no insurable interest in the life ifhaving the
ais bona and not device to evade the lawassignment againstfide

Association, 613;Fairchild v. 51 Vt.wager Mutualpolicies.
Allen, 24; Allen,Ins. v. 138Co. Mass. v.Clark 11 R. I.Life

439; Co., 116, 132,56 133;v. Insurance Conn. Stein­Fitzpatrick
24, 30,29, 31, 32;back 158 N. Y.v. Rittler v.Diepenbrock,

Smith, 261, 269; Association,Md.70 Crosswellv. 51 S. C.265—
103, 105, 109; Bank,v.Bursinger 67 Wis. 75. Authorities

be but as are collected onmight multiplied, they bothfully sides
notes,inthe the cases andquestionof it be use­foregoing would

less to do so.
Davis,The defendant relies 775,Warnock v. 104upon U. S.

v.and Lanouette 67 N. H. 118. of the formerLaplante, Speaking
Lewis,and the 643,case of earlier case of Cammackv. 15 Wall.

Massachusetts,court inthe of Mutualsupreme Ins. v.Co.Life
Allen, 32,24,138 Mass. said in“were boththey cases which the

takenwere out the procurement of inpolicies by the assignees,
them,thatorder be tothey under suchmight circum-assigned

as that willstances be to be in evasionthey held of the law pro-
remarkhibiting The of Mr.gaming policies. Justice Field in the

‘case,latter that of athe to aassignment policy notparty having
an insurable isinterest as as theobjectionable out of ataking

name,’hisin was not topolicy the decision.”necessary The
said,ofcourt Connecticut has alsosupreme toreferring Warnock

“Davis:v. The to the thatexpressions effect the law apermits
transfer to a anonly who has insurableperson interest in the life
insured, were occasioned the belief thatdoubtlessly theby con-
tract under consideration was a wager.” v. InsuranceFitzpatrick
Co., 116,56 Conn. 133. That were notthey intended to declare
that a valid in its couldpolicy notinception circum-anyunder
stances be transferred to interest,one no insurablehaving would
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of same in Newthelater expressions judgeclearseem from -the
v, 591, 597,U. S. where117 heArmstrong,etc. Ins. Co.York

words,insurance, restrictivelife without is“A ofsaid: policy
withfor a valuable considerationthe insured equallybyassignable

action, is not madein where the toother chose assignmentany
the lawrisk and thus evadea mere speculative againstcover

the same tribunaldecisions of are asThe earlierpolicies.”wager
the of v. Davislater one with view Warnockas thisinconsistent
Thus, Connecticutin etc. Ins.for the defendant.bycontended

“457, 462, :court said But94 theSchaefer, U. S. suppos­v.Co.
kind,interest, of whatever to existinsurablea fair and propering

and be taken inthe that it outof outthe time policy,at taking
faith, and of the rule which condemnsthe purposeobjectgood

“The head-note is:attained.”is sufficiently Anypolicieswager
life,onan his own anda to insuranceprocurehas rightperson

ofanother, done cover for abyit be not wayit to providedassign
France, 561,Ins. 94 U.In AEtna Co. v. S.wager policy.” Life

inheld the of Connecticut Mutualus casecourt said: “As bythe
. ..v. has aSchaefer, anyInsurance Company personLife

life andownan insurance on Iris it toassignto procureright
aof cover foranother, it be not done by way wagerprovided

v. Davis reviewed and andWarnock is distinguished,policy.”
sustained, inin the case Fitz­ablyreachedthe conclusion present

116, 132, 133, v.Co., Steinback56v. Insurance Conn.patrick
Smith,24, 32, 261,31,Y. v. 70 Md.158 N. RittlerDiepenbrock,

Association, 103,51 S. 105—265, 266, 267, C.and Crosswell v.
109.

118,N. thev. H. court said: “TheLanouette 67In Laplante,
from what ita does not differ wouldintransaction legal aspect

if had himself the insur-procuredhehave been beneficiary][the
of the assent.”with Lawrence’sance Mrs. subject[the insurance]

a inas contract its inception.the was treatedThus policy wager
case, therefore, an than v.authorityis no more WarnockThe

here,,for which the defendants contendfor theDavis proposition
inreached theis consistent with the conclusionentirelybut

.case.present
Sides, 595,N. H. not aHonor v. 67 wasAmerican Legion of

'inthere was payableof The questioncase assignment. policy
issued, were him.and the paiddefendant when premiums bythe

idea, inas Lanouette v.theuponThe -court 'evidently proceeded
“Davis, inthat aand v. the transaction legalWarnockLaplante

it if thefrom what would have been defend­did not differaspect
insurance,” it wasand that ahad the wagerant himself procured

was ofin fact that the case disposedits Thecontract inception.
comment, of Lanouette v.thewithout' upon authority Laplante,



v.N. Nat’l BankMechanioks Comins. 21H.]

this view. Like v. Davis and Lanouette La-confirms Warnock v.
it fromis the case.distinguishable presentplante,

in3. The theprovisions policy regarding assignment, upon
relies,which the defendant were inserted for the of theprotection

The has waived themcompany. company by admitting liability
the into are notand court. available to thepaying money They

Watson, 517;defendant. Honor v. 64 N. H. Brown v.Knights of
Mansur, 64 N. H. 39.

4. But the of the the defendantvalidity assignment,assuming
that, as it was made as a or for.contends the debtsecuritypledge

another,of its relation was that of a and that it waslegal surety,
certain transactions between the and thedischarged by plaintiffs

contract,debtor the terms of the to which theprincipal changing
collateral,was and the of to which thepolicy security,status de­

fendant, indebtedness,in case he the would havepaid principal
been entitled to subrogation.

“Of the ofsoundness the that when alegal proposition, person
con-,his as for the ofpledges theproperty security performance

tract aof third the in thestands of aparty, property position
and in the contract which wouldsurety, haveany change dis­
a the contract will thecharged surety upon discharge property
as there would seem to be no doubt.pledged security,” Brandt

34;& 1;Sur. Guar. s. Rowan v. 33 Conn.(2d ed.), Company,
Bank,Price v. 124 Ill. 317. The trouble is not with the law of

the defendant’s in this but with the facts. As weposition respect,
court,understand the of the the defendant assented to thefinding

1, 1892,transaction of December and that the should re­policy
main with the as for the notes thenplaintiffs security substituted.
The facts are sufficient to warrant thisreported quite finding.

assented,so it is thatto the defend­Having hardly necessary say
ant is now to aclaim on account of that trans­estopped discharge

324;318,action. N. Pierce,v. 10 H. Watriss v.Crosby Wyatt,
; 108;32 N. H. 560 Hutchinson v. H.61 N. BrandtWright, Sur.

& Furthermore,Guar. s. 342. theto case(2d ed.), according as
amended, the transaction of 1892 involved no extension.

court,As we understand the of the the oftransactionfinding
November, 1894, awas neither nor an extension of thepayment

indebtedness, nor a in the status ofprincipal change any security
held the to which the defendant wouldby plaintiffs have been

debt,entitled to be had he thesubrogated paid principal except
such as resulted from the bona offoreclosure thechange plain-fide
tiffs’ and due inof the reductionmortgages application proceeds
of the No other would be con-primary obligations. interpretation
sistent with the Ifdecree. we have the ofmisinterpreted finding

court, form,the and the inforeclosure fact awas matter ofonly



v.Lumber Co. Locke.22 Rochester [72

a of the of thewas transferreal transaction propertyand the
Falls to ato the Beecher’s Company, pursuantComins Company

the and the Com-between Cominsplaintiffsbinding 'agreement
tothereafter look for their thethe would paythat plaintiffspany

notand to the Comins thenFalls Company,Beecher’s Company
a the termshave been such modification ofwould tothere appear

contract, wasthe of which thethe for performance policyof
of the asto a policy security.as effect dischargepledged,

“ the of the of eachand amount proceeds5. The salemortgage ” and,and were shown the recordby uponsale $18,000)($5,000
The and thefound as facts. sale proceedsweresuch showing, ”“ record, thefrom the andas facts ap­thereof already appearing

the indebtedness followingthe to mortgageofplication proceeds
law, the theadmission of indorsement uponof theas matter

facts,the same was not reversiblemerelywrapper, evidencing
orerror, of in the casein the absence anything showingespecially

otherwisein these the facts werea claim that respectsindicating
Damrell, ;v. 4 N. H. 69Wigginthan shown the record.as by

29, 37, 38; Association, 66N. v.v. 24 H. WaiteLeighton,Foye
N. H. 581.

overruled.Exceptions

Walker, JJ., did not sit: the others concurred.andChase

Strafford,
3, 1903.Feb.

v.Lumber Co. Locke.Rochester

v. Same.Smith

1898,bankruptcy act of liens obtainedprovision of States thatthe UnitedThe
petition prop-prior filing anda shall be voidto the offour monthswithin

therefrom, solelybankrupt for theerty enactedshall be released wasof the
attachment,bycreditors, asand a lien createddoes not affectbenefit of

bankruptagainst himself.the

trover byThe isis secondThe first action assumpsit.
in the firstsheriff, attachedthe' value ofto recover goodsthe

Trial at the Sep-him the defendant.taken from byaction and
J., whoterm, 1902, court before Young,of the superiortember

facts:found the following ‘
25, 1901, Locke certain personal propertymortgagedJanuary

affidavitnot make or subscribe thewho didto one Cavanaugh,


