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minable. Locke can no more defend this suit the non-by alleging
trustee, existent,asserted of the if once than he couldright by

the non-asserted of thesetting up equally right Asmortgagee.
no title or to the of theright possession taken from theproperty

of the sheriff Locke afterpossession by the is estab-bankruptcy
defendant,inlished the was orderedjudgment properly against

taken, and,him for the value of the so hisgoods bankruptcy being-
the avails of the inattachment the suitsuggested, against upon

Putnam,the debt. Batchelder v. 54 N. H. 84.preexisting

overruled.Exceptions

J.,Chase, was absent: the others concurred.

Hillsborough,
3,Feb. 1903.

Douglass v. &Concord Montreal a.Railroad &
property right non-assenting corporationsThe inof shareholder^ railroad

corporation, 5,chapter 1889,which unite to form a undernew Laws cannot
acquired by corporation paymentbe the new without therefor.

A mere failure to assent to or dissent from a contract unionof between cor-
porations part ignorantdoes not constitute laches on the aof stockholder of

rights, acquired interests,his if money, changedno one has invested or his
position, upon strengththe of such silence.

Equity,Bill in to the defendant to issuecompel corporations
to the five shares of in &plaintiff stock the Concord Montreal

• term,Railroad. Trial 1902,at the the courtofMay superior
before J.Young,

27, 1865, theMay became the owner of ofplaintiff five shares
Boston,the stock of the Railroad,Concord & Montreal and a certi-

1871,ficate was issued to her on that date. In sheMay, placed
the certificate and other in the of Brownpapers possession Henry

15, 1871,for safe tothe certificate waskeeping. May presented
the ancorporation, indorsement which to trans-bearing purported

Brown,fer the shares to aand certificate him there-was issued to
1878,for. In the received from what sheplaintiff Brown sup-

to be the him.posed delivered to The stockpapers previously
value,was then .of 'little and the had anever receivedplaintiff

dividend or other return her shares. She did not examineupon
1898,the certificate until the summer of when her attention was

it,called andto she then discovered 'that it stood in the name of
Brown and was indorsed in him.blank by Upon subsequent
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in namethestock had stoodthat thelearnedtheinquiry, plaintiff
1871.since May,of thebooks corporationtheof Brown upon

in 1886.Brown died
Con-of the1889, of the stockholdersat meetingsIn September,

Boston, & MontrealConcordand of thecord Railroad Corporation
a new cor-ofmade for the creationRailroad, wasan agreement

19,onand Septemberof those companies;the unionbyporation
of the cor-the authorized1889, agentsexecuted bya contract was

5,ofunder chaptertaken authorityaction beingthisporations,
the newthat the stock of1889. The contract providedLaws

ofclasses, and that shareholdersof differentbeshouldcorporation
such asstock& Montreal RailroadBoston, owningthe Concord

theirhave the to exchangeshouldheld the rightthat plaintiffby
in newclass theof a certainnumber of sharesfor anshares equal

“ theThe stock offurtherThe provided:agreementcorporation.
the old cor-for stock offull theshall be paymentnew corporation

aforesaid, lat-and thebe asfor which it is to exchangedporation
newthe of the corpora-shall become propertyter stock thereupon

tostocknot the apportionedtion. If stockholder does acceptany
it,aforesaid, within his old stock as togetherhim forexchange

thesold bybemayto the corporation,other stockany belonging
order, to theand the be applieddirectors proceedsas they may

theuses of corporation.”
ofhad notice of the meetings September,The no actualplaintiff

union, know that the meet-1889, nor did sheof contract ofor the
ofuntil the summerthe contract executedhad been held oring

to the facts as1898, her attention was calledafter the time when
cer-facts theof thediscovery concerningto the certificate. Upon

tificate, & Railroad—the Concord Montrealthe notifiedplaintiff
ofthe ownernew she claimed to be legalthe corporation—that

stock; 21, 1899, on theshe made demandand on Novemberthe
stock, and tendered thefive shares ofto issue to hercorporation

in At the date ofher therefor.certificate held by exchange
&Concord Montrealdemand there was no unissued stock of the

shares, thefor those andRailroad could be substituted fivethat
instockrefused to issue to the any exchangecorporation plaintiff

for her certificate.
all itsMarch, 1896, & Montreal Railroad soldIn the Concord

stock, to theunissued the five shares correspondingincluding
Brown, and thein the name of applied pro-stock Henrystanding

setNo stock lias ever beenceeds to the uses of the corporation.
Brown, refuseor and the defendantsfor the plaintiff Henryapart

thein for the ofto account manner to the proceedsany plaintiff
1895,29, & Montreal Railroadsale. June the Concord granted,

demised, & all itsto the Boston Maine Railroad prop-leasedand
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franchises,and its Theerty, unissued stock.rights, including
law,lease was made to and notice thereof toaccording given

stockholders of both in withaccordance thecorporations, by-laws
ófof each. The sale the unissued stock and'the ofapplication

with,the inwere accordance the terms of theproceeds lease.
The defendants moved for otherjudgment, claiming, among

■ laches,that the facts the was hadthings upon ofplaintiff guilty
stock,forfeited all to-claim an of and wasright estoppeidexchange

claim,from this the stock been sold and itssetting up having
avails become the the & Rail-of Boston Mainehaving property
road. It was found that the was not and wasplaintiff estopped

laches,not of and the The billdefendantsguilty any excepted.
Railroad,was dismissed theas Boston & Maine theandagainst

The court thatplaintiff ruled the couldexcepted. plaintiff
recover the &from Concord Montreal Railroad thethe value of

stock,five shares of with accrued dividends to the theday plain-
tiff thediscovered that stock had interestbeen converted and

date,from that the &and Concord Montreal Railroad excepted.

TuttleTaggart, for theBurroughs,- plaintiff.$

Hollis,Mitchell andFoster Streeter for the defendants.§•

“Parsons, J. If inC. a railroadstockholderany corporation
state,of this shall of towhich make a contract lease or agree

unite with railroad toanother this act or anycorporation pursuant
state, union,other law of this shall said lease-or thedissent from

lease,in he inwhich is a stockholder case of or thecorporation
in union,united case of shall to anycorporation apply by petition

.vacation, . .of the court in time orjustice termsupreme
that court theaction be' taken the to determinepraying may by

stock, interest,value of the or taken dis-ofright anyproperty
tostockholder or stockholder who be entitledsenting any may

stock, interest,have takenthe value his orof property right
. .determined. . . When . . thenotice has been given,

determine,shall to hear and shall asjustice theproceed parties
stock, interest,soon as the value the orofpracticable, property

taken of and allright stockholders such other stock-dissenting
holders who have not assented to or union as are entitledthe lease

interest,stock,to orhave for theircompensation rightproperty
taken, and asshall -award such stockholders such compensation

.to . . The shallthey be entitled receive.may petitioner
forthwith or tender the sum so awarded to the stockholderspay

thereto,entitled if makeand for it is toreasonany impracticable
or if thetender such or such refuses to receivepersonpayment,
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tendered, ordersaid and themaywhen directjusticesame peti-
stateto the with the treasurer.” 1889,Lawsmoneytioner deposit

SmCm 1.5,
& Montreal Railroad was formedThe Concord the union ofby

Boston, & Railroad andMontreal theConcord Concord Rail-the
under the of the act cited.authorityroad Corporation, The

of Boston,shares of the theowned five stock Concord &plaintiff
and ofRailroad, the terms the ofbyMontreal unionagreement

ofshares one of the classes ofwas entitled to five the stockcapital
from,Ifthe new the dissented orof didcorporation. plaintiff not

to, of the two theassent the union newcorporations, corporation
ascertained;ofhad the value the stockhave andplaintiff’scould

value,of oror tender its ofdeposit the same withupon payment
treasurer, would have become thestate owner of thethe plaintiff’s

Boston, & Montrealin Concordthe Railroad and ofstock her
in the newto five shares corporation.right

had, andhaveSuch not been lias beenproceedings nothing paid
stock, orfor hertendered the for herdepositedor use.plaintiff

is claimed that defendants have become theIt the owners of the
it,forstock without because thepaying anythingplaintiff’s plain­

andid not for of stock.seasonablytiff It isapply exchange said
actual,constructive, if not notice ofthe had theplaintiff ofmeeting

Boston, & Railroad forConcord Montreal thethe formation of the
is actionnew and bound the of thatcorporation, by andmeeting

into.contract of union there entered so,the this to beAssuming
actionwas not bound unauthorizedby anyshe taken at the meet­

of the notor action defendants authorizeding, by any the con­by
in which shetract to which the was ancorporation owner was a

law of this thatAs it is the state the union of two rail­party.
road cannot be effected without thecorporations of thepayment

(Dowto whoof their interests stockholders do notvalue assent v.
Railroad, N. H. and as the67 authorization for1), legislative the

to be taken forprovidedaction proposed expressly such payment
contract,an the ofas essential to such she notvalidity was legally

ato attend the to contractbound meeting oppose illegally depriv­
ofher of value her stock.theing

“ IfThe contract stockholder does notanyprovides: accept the
him in forto his oldstock stock asapportioned exchange afore-

said, it, with other stock to thetogether any belonging corpora-
tion, order,be sold the directors as andby they maymay the pro-

the of thebe to uses Thiscorporation.”ceeds applied provision
therelates to thatpossible contingency somemanifestly stock-

union,theholders not assent to wherebymight proceedings might
tlie law forunder the ascertainment of thebe necessary value of

stock; of the of the newand one uses corporationsuch for which
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stock would be would beof refused applicablethe pay-proceeds
awarded, wasthe sums such stockholders. No stock everment'of

Brown,or in whose namefor theplaintiff, Henryset theapart
Boston,the &stood on books of the Concord Mon-stockplaintiff’s

is from .the that noRailroad. It understood certi-treal- findings
fact,inwas ever offered to refused eitherfor the same or byficate

• -them.of
in her stock for mustThe delay presenting exchangeplaintiff’s,

the defendants an to theunderstood either as assentbyhave been
as aof union or dissent therefrom. If understoodtheyagreement

contract,the understood did toto she not refusetheyassentedshe
stock, that had Ifand no to it.the sellthey right theyaccept

dissented, law to hershe under the had no title cor-theyunderstood
value, inwithout its .tointerest be ascertainedpaying pro-porate

of which with them andthe burden restedcommencingceedings
method,no either inher. There ofwith is suggestionnot any

union,of ifor the contract either could be upheld, bystatutethe
be, be,could or was to of his cor-stockholderanywhich deprived

ain or Ifinterest without stockpayment money. pro-porate
union, all didthe of that who notin contract stockholdersvision

awithin a' ortheir for time named timestock exchangepresent
should forfeit their stock in thereasonable todenominated right

value,for haveand to woulditscorporation compensationnew
in ofand the actualbinding upon plaintiffvalid ignorancebeen

no such was to be inserted.the provisionprovision, attempted
defendants, thetheir of the stockThe salejustifying upon ground

stock,did not ofthe solethat the plaintiff accept provision—the
which thatreliance is maintainthe contract upon placed,—cannot

fact, law, thatin if sufficient in without theestablishingposition
didof old stock not the new stock.the accept Non-pre-owner

refusal,iffor of notevidence is conclusive.sentation exchange,
stated, it law thatthe be held as matter of thefacts cannotUpon

evidence,the as the other evi-is. not answeredforce of delay by
case, that did inin the or the that the notdence. finding plaintiff

stock,the in forto included theacceptfact refuse findinggeneral
her, was unwarranted.

& Montreal Railroad could to the BostonThe Concord convey
thanno to its it& Maine Railroad better title unissued stock

the transaction as to the of the stock underWhat salepossessed.
was, not with If the stock wasdoes clearness.appearthe lease

ofand the lessor the thebysold assubsequently,leased agent
lessee, to be no-latter the there would seemthe receiving proceeds,

should not as thethe account as well agent.reason why principal
Montreal,& and themade the ConcordbyIf the sale was pro-

of the it beto the uses mayceeds applied corporation generally,
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the could be intodoubtful whether followed the hands ofproceeds
lessee, if in mass of thereceived the leased.the corporate property

brief, andThe has filed no it is of noplaintiff probably practi-
whether decree runs bothcal the defendants orimportance against

In the for theabsence of consideration of theonly. requestone
and in of the ofview theuncertaintyplaintiff’s exception, ground

made,which order this isthe was order not Ifdisturbed.upon
nothad become a stockholder of the &the Concord Mon-plaintiff

Railroad, notice oftreal the the to leaseby acceptance, themeeting
to & wasroad the Boston Maine not toconstructive notice her.

member,If she had the and so astock became a voteaccepted by
to sell orthe lease her stock withoutcorporation her consent was

unauthorized and void.
The authorities cited the defendants the ofby upon question

laches and have no The didestoppel not lieapplication. plaintiff
with of her and no one hasby knowledge rights, acquiredrightfully

or invested hisorrights, money, thechanged position, upon
silence,of her if in faith the &strength Concord Montrealgood

stock,Railroad sold the because of want ofunderstanding applica-
tion the owner refused to arcaccept, notthey harmed theby

themorder to foraccount the Ifrequiring the unissuedproceeds.
stock was an inducement to the Boston & Maine Railroad to make

lease,the were asthey put to the title of Con-upon inquiry the
& thereto,Montrealcord Railroad and bound to whetherinquire

inthe owners had fact refused to it.accept
The defendant the &Concord Montreal Railroad wrongfully

stock,converted the either atplaintiff’s the date of the lease to
Boston & Mainethe or the date of the sale(June, 1895) (March,

and the1896), plaintiff is entitled to inrecover the value an
action. No is theappropriate made to form of theobjection pro-

or thetoceedings assessed.damages

overruled.Exceptions

Bingham,Chase and JJ., did not sit: the others concurred.


