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concerning subjecta transaction iswhich the of inves-declarationA material
intimate,lapse anthe of so brief and inmade after suchtigation, interval

reasonablyin issue as tothe event consti-connection withcircumstantial
thereof, may partpart admitted in as thelegitimate be evidence ofatute
strictly literally contemporaneousalthough and factwith thenotgestas,res

explain.andelucidatetotendsit
occurred, evidence, maybyasan accident disclosed thein whichmannerThe

person injured knowledgehad ofthe no actualthatan inferencewarrant
injury.hiscausedwhichdefectthe

experi-company byinjuries anfor sustainedagainst a railroadIn an action
jigger-standan theemployee, unused causedevidence that whichenced

-car-house,anear and at a distance asituated switch fromwasaccident
located,customarilyappliances aare not warrants submissionsuchwhere

person reasonablyinjured ought to have antici-question thewhethertheof
pated existence.its

mayhappenedan anaccident infer-under which warrantThe circumstances
part person injured, anyof a inon the the absence of evi-of due careence

prove negligence.tending to hisdence

Baker,oftbe death theCase, for cansingnegligently plaintiff’s
verdict forand the plaintiff.Trial At theby juryintestate.

evidence, the defendants’ amotion for non-of the plaintiff’sclose
denied, to Transferred from thesubject exception. Maywassuit

1902, J.term, the court Young,of superior by
tended to theevidence facts:prove followingThe plaintiff’s

accident, and for thereto,the someof time priorthe timeAt
ofin the the defendants as aemploy brakeman.freightBaker was

run,he had noto which but workedbelonged regularcrewThe
theon the lines of defendants’ road out ofon extras running

accident,the two before themonths hadDuring theyNashua.
from to Keene aroad Nashua about dozenthe times.been over

Greenfield,atin the atoccurred about twoyardThe accident
the inwhile crew werein the morning, engaged upo’clock making

“ man,”was the middle and itBaker wastrain. his todutytheir
after certain loaded coal cars had been drawn fromthrow a switch

motion,the main track. While the cars inweretrack upona side
was ofa lantern seen one the menbywith onone the carsome

one, when nearlyrear and theoppositethe switch thetonext
car,down the ofside the onby the sidedisappeared, goinglantern

the switch. On this ofside the tracktrack andoppositeof the
switch, afrom the there wasfeetsix consist-“jigger-stand,”about
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of two at with the anding placed track withinplanks right angles
it,ortwo inches of andthree back some fifteen feet.extending

Such are used the insection men theirappliances by carsrunning
from the track. There was no car-house at this and thepoint,
stand had not been used for two or three Just after theyears.
lantern and as soon as the car the switch anddisappeared, passed

Baker was heard to out and Onestopped, cry of thegroan. wit-
him,nesses at once ran to and found him between thelying planks,

track,his back to the with both severed from hislegs nearly body.
witness,Another reached the inwho less than twoplace minutes

after he heard the was,asked Baker what the matteroutcry, and
“he asked,that he liad lost his Thereplied witnesslegs. How

did do andthat?” Baker “Iyou fell over these oldreplied,
This was admitted to theplanks.” testimony defendants’subject

diedBaker in a few hours thereafter. Theexception. broken
of his lantern were found near himpieces between the andplanks,

there was blood on the rail at the end of the and on one ofplanks
the car wheels.

are of occurrenceJigger-stands frequent on the defendants’ vari-
ous worked,roads on which Baker had inbut a great majority of
cases arethey car-houses and not in theopposite immediate

ofof switches. One thevicinity trainmen who worked with
Baker testified that hadhe not thisnoticed jigger-stand before the
accident. It did not whether Baker had everappear operated this
switch, or hadwhether he ever off his car at this ongot point the
side where the stand was. The stand had been there from seven
to ten It that someyears. appeared Bakeryears wentago over
the a times,road as brakeman number of butlarge had not worked

inthere untilrecent aboutyears two months before the accident,

Lueier, for theDoyle plaintiff.

Burns Burns and Hamblett for theSpring, defendants.

Walker, J. It is claimed that Baker’s statement made directly
after the ofinfliction his was not Ifinjury admissible. the decla-

event,ration was a of anarrativemerely past the evidence of it
inadmissible,would be theupon thatground ordinarily hearsay
not inevidence is received ofproof the truth of an assertion. The

uniform of the courts inpractice common-law jurisdictions has
in theresulted establishment of this as aprinciple, andnecessary

inuseful rule the of ofinvestigation questions fact. But when the
adeclaration of one not sworn witness the trial isupon something-

narrative,meremore than its force isprobative derived in—when
least,at from othersources thanpart, the ofcredibility the declar-
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it notfor the that doesant, is afforded argumentopportunity—an
evidence, or that it con-the strict rule hearsayfall againstwithin

It thatto the rule. is then toan possible saystitutes exception
more,declaration, narrative,while a mere isverbally somethingthe

• reason,be, asfor that of such force to beprobativeand may
a It be con-as evidence material issue. somayuponadmissible

as to be itself a fact or cir-with other controverted factsnected
inout of and some sense attested bynaturallycumstance growing

a made trader some cir-The statement of personverbalthem.
occurrence, anda of the actual be entitledbemay partcumstances
other of the transac-as evidence as any partas much weightto

believed, in theit is that is involvedtheThis is principle,tion.
to,of res which is often resortedgestee,doctrineobscuresomewhat

of its convenient indefiniteness thanmore on accountapparently,
But the whetherprinciple,for its scientific precision. expressed

otherwise,Latin or is an important onein an abbreviated phrase-
is ofof evidence whose the ascertainmentobjectin systemany

times,in modernhas been promoted, byIts developmentfacts.
allthe of fact means of ascer-triers reasonableeffort affordan to

truth, all informa-from themthe instead of withholdingtaining
ofof certain rules exclusion.the rigidpossible by applicationtion

little, much,now, but hówis not how com-logicallyThe question
admissible.ispetent proof

character, what,it is to ascertain ifof thisIn importantcases
has; words,in other what it tendsthe declarationrelevancyany,

its natural effect is to or a pointfor unless prove explainto prove;
fact, it is not admissible. In this caseaissue or controvertedin

to a of thethe establish balancewas plaintiff byburden uponthe
intestate his inthat his received injury consequenceprobabilities

This, in athe defendant. broadof generalof the negligence
tried;sense, it involved a material tobut asinquirywas the issue

If itin which the accident is assumed thathappened.the manner
itto be where is admitted were was atheythe plankssuffering

defendant, it was for the tothe important plaintiffact ofnegligent
or effective cause of the acci-were the proximatethat theyshow

care the havein of due deceased would notthe exerciseIfdent.
of but for the of theexistencethe injury complainedreceived

finite,and would havethe plaintiffat that placeparticularplanks
hand,him. ifOn the other theburden assumed bythesustained

the as mani-was other than planks,of the accident somethingcause
case, inhis failure thisbeen the respect mighthavefestly might

Railroad, N. H.and Steel Co. 62Nashua Iron v.fatal.have been
the caused the deceasedwas whether planksThe controversy159.

fall, theand thus to suffer inflictedinjuryand uponstumbleto
him his evi-over The plaintiff’sthe wheel running legs.carby



Murray v. Railroad.N. 35H.]

was that the found almostdence deceased was afterimmediately
the accident between the with hisplanks,lying legs practically

;from ofhis that the hissevered broken lanternbody fragments
him;on nearwere the and that blood and bits ofground flesh

were the wheel nearfound ear and theupon These areplanks.
all which as affordfacts evidence somephysical information as to
how the accident are relevant details orThey resultshappened.

sense,main Inof the fact. the strictest notthey may together
constitute or evidence fact inthe but infully controversy; law

are said to a it.be of Thethey admission of ofpart evidence this
character is itthe that toplaced upon discloses theground jury
the and fact;facts circumstances which attended the inprincipal

sense,a not are ofa the resinappropriate they part gestw,and
exist as of it. 485;evidence v. 31 N. H.Willis Quimby, Tucker

167, 181;Peaslee N. Perkins,v. 36 H. 218;v. 39 N. H.Wyman
Portsmouth, 214,v. 64 N. H. 219.Willey

When, ofinstead attendant circumstances,facts andphysical
declaration,the ofevidence consists a made a atby theperson

time of the event or transaction which is under- investigation, its
admission a similar Ifdepends itsupon principle. ormateriality

conceded,is therelevancy whether it aquestion is of the respart
arises; is,that whether it ingestee occurred such intimate connec­

with the intion event issue as to itconstitute in a andreasonable
does,asense thereof. If init itproper part is its bear­probative

remarks,to meresuperior and for thating hearsay may reason be
admissible. “Its connection with actthe thegives declaration

than what is dueimportance to the meregreater assertion aof fact
a or a declaration theby himselfstranger, by atparty another

transaction,time. It is of the and inpart be evidencemay given
in the same Carter,manner as other fact.”any v. 8 N. H.Hadley

“40, 43. Where anevidence of act a admissible,done isby party
declarations, time,his made at the a tohaving tendency elucidate

a act,or character to the andgive which aderivemay ofdegree
itself,fromcredit the act admissible,are also aas ofpart the res

Little,Sessionsv. 271,9 N. H.gestw.” 276.
After the statement above fromapproving quoted v.Hadley

Carter, Plumer,the in 251, 267,court v. 31 N.Wiggin H. state
the as afollows: “When inprinciple evidence,fact is offered the

transaction,whole if it consists of particulars, andmany may ought
beto additionalproved. Every circumstance proved may thevary

evidence, it,effect of the neutralize or itmay give point. What
is then said theby and what isparties, them,said others toby
relative to the of transaction,the asubject is of thepart trans­
action itself. It is admissible on the same thatprinciple every

is,itother of that thepart whole matter be seen themay by jury.
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unconnected,. but otherwise conversa­. . Contemporaneous,
as unconnectedon the same other facts.istion rejected, ground

in does not tend to elucidateoffered evidence orIf the statement
itthe it is to Ifto acts isproved, rejected.character begive

inand relative to the act it shouldproof,samethe subjectupon
See, Bellows,also, effect, Mahurinto the same v. 14received.”be

212; Evans, 343, 350;209, 14 N. H. Morrillv. v.TenneyN. H.
Foster, N. H. 358.32

ofthat the statements the law-while admitting foregoingBut
correct, the insists that adefendant declarationsubstantiallyare

case, admissible,in inreceived this order to becharacterof the
and withbeen thestrictly literally contemporaneoushavemust

words,In itto elucidate or other isit was intended explain.fact
if, while car wereconceded that the wheels overin passingeffect

“I oldhe had exclaimed fell over these thatplanks,”Baker’s legs,
a of thewould been admissible as res gestee;have partstatement

that, within two minutes aftermade theit is claimed althoughbut
of the while he was betweeninfliction thelyinginjury,actual

on of the while no substantialaccount andpain,planks groaning
circumstances, ithad in the attendant is notoccurredchange

admissible, a event andbecause the accident was then thepast
a narrative. But this technical refinement is notmerestatement

a the Noreasonable view of involved. satis-principlebased upon
Ifis for the distinction thereason suggested.factory assigned

a is inflictedof a made while serious injury beingpartystatement
an facthim is as evidentiary throwing light uponregardedupon

occurrence, does the samemanner the not statementwhyofthe
event, anafter the as con-principal intimatelymade immediately

thereof, in of allnatural result or detail the presencenected and
accident, anfacts of the constitute admissibleequallythe physical

? be a ofit not as much the resof the Why may partpart proof
atthat the declarant is found the same timethe fact lyingasgestee

manner of the accident?and thein a position indicatingplace
,well as declaration be to some extent sub-as his mayHis position

of two minutesvolition. If the short afterto his very periodject
in a railroad acci-have been severed from his bodya man’s legs

ahis made from deemed partdeclaration then beingdent prevents
transactidn, to hiswhyit is difficult understandthe position,of

much to controlas hissubject duringwhich bemay intelligent
of verbal com-and interval of time as his powerbrief tryingthat

munication, factas a evidentiaryshould competentbe regarded
is, thatfact both his-the manner of the accident. Theexplaining

credi-and be under the circumstanceshis position maydeclaration
reasons;-evidence, and that tofor similarand veryble admissible

fabricated,case,in bemaythe one beoause itthe evidenceexclude
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awould furnisli reason for its exclusion in the other. The possi­
of toits unreliable would seem to relate thebility being weight,

rather than to the of the That theevidence. doc­admissibility,
oftrine exact in not incoincidence such cases is followed this

state, Jones, 623, 624,is in 61 H.indicated Caverno v. N.plainly
that,in inwhich it was decided for assault andtrespass battery,

harm,threats to thedo made the defendant sobodily byplaintiff
soon after the as a ofassault constitute the trans­toalleged part
action, are Nor of the indo decisions thiscompetent. any jurisdic­
tion thewarrant that the defendant’s has beenassumption theory

here. See cases above cited.adopted
admitted,in inCases other states and it must be areEngland,

not in accord. anSome strict construction ofadopt unreasonably
341;,the rule v. 14 Cox C. StateC. v. David­(Regina Bedingfielcl,

son, 377; Railroad, 342;30 Vt. Eastman v. 165 Mass. Louisville
etc. R. Pearson, 211, 215;R. v. 97 Ala. etc. R.Cleveland R. v.
Mara, 26 Ohio St. admitothers statements185); only remotely
connected with the fact Co.v. 8 Wall.principal Mosly,(Insurance.
397; M'Pike, 181; State,v.Commonwealth 3 Cush. Craig v. 30
Tex. while others what seems to beApp. the more619); adopt

view, Hackett,rational in 2 136,as stated Commomvealthv. Allen
140, that statements are admissible when “it thatappears they

interval,were uttered after the of briefso an and in suchlapse
transaction,connection with to athe formasprincipal legitimate

it,of andpart to receive credit and as ofone thesupport circum­
stances which and main fact.”illustrated the Raw­accompanied
son 2 99;v. Q. 50;Rouch 1Haigh, v. B. ReginaBing. Railway,

477;v. Railroad,6 Cox C. 274;C. v. N. Y.Lunny, Waldele 95
Railroad, ;Martin v. State,103 N. Y. 626 Estell 51v. N. J. Law

182; State, 329;v. 64 Miss. etc.Mayes Pittsburg v.R'y Wright,
182; State,80 Ind. 269; State,v. 92Wood Ind. v. 122Keyes

527; Becker, 545;Ind. v. Ill.etc. 128 LambertChicago v.R'y
71; 271;29 Mich. 62v. Mich.Gage, v.People, People People

O'Brien, 17; 649;92 Mich. Christianson v. 92 Wis.Company,
322; 702;McMurrin v. 80 Ia. Fish v. 96 Ia.Rigby, Railway,

Rider, 474; Vernon,State v. 95 See,Mo. v. 35 Cal. 49.People
also, Case,Professor article on 14 Am. LawThayer’s Bedinqfield's

;Rev. 817 15 Ib. 71.
accident,The seriousness of the ofthe character the andinjury,

the circumstances and of occur-results thesurrounding physical
rence, fact,declarationattending the as well as the areprincipal

inmatters for consideration the determination of thenecessary
of ofquestion the the declaration. When aadmissibility person

him,a if inreceives sudden it is natural for theinjury, possession
faculties,of his to at itstate once how happened. Metaphorically
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said, him andthe act discloses its char-speaksit be throughmay
It is if were a of the act This viewacter. as it itself. ofpart

that,of mankind shows if thecommon declarationthe experience
character, it an ofhas that elementpossesses important reliability

is to narrativewhich remarks made soand foreignsignificance
to derive no forceafter the event as fromdirectly probativelong

likebe admitted material fact orit, and that it should otherany
ofIf this evidence be difficultmaydetail.evidentiary principle

in its soundness is not thereby weakened.of practice,application
it willobservance of the successful dis-promoteA discriminating

aid,truth, which, inwithout is often involvedof its greatcovery
obscurity.

relevant,that Baker’s statement was not orIt not contendedis
is,;did tend to show how the accident thatit not happenedthat

notof it. It merecause was hearsay, dependingthe proximate
its the of an unsworn wit­credibilityfor truthfulness uponalone

in with the mainconnected of timepointness. It was directly
infact, made while Baker was the where the forceand was place

him, and in of thethrew view all sur­collision presumablyof the
Itconnected with his misfortune. cannotfactsphysicalrounding

law,therefore, of remark did notsaid, as a matter that hisbe
itfrom the occurrence with which was so intimatelycreditderive

in a reasonable a thereofconnected, or it was not sensethat part
narrative,in in form it was aadmissible evidence. Althoughand

alone, infor that reason if othernot excluded respectsit could be
inthe fact it madeNor does that was answerit competent.was

as a ofof its character thewitness’ it partto the question deprive
702, 707; State, 5Crookhhamv.v. 96 la.Fish Railway,res gestee.

it, be to no510. To exclude “would thatsayVa. practicallyW.
statement, fact,near to the orhowever principaldeclaration or

to it color andand material asimportant giving signifi­however
Hackett,in Commonwealthv.cance, be admitted proof.”could ever

such tes­far the of the ofadmissibility140. How questionsupra,
a ofthe trial court as matter discre­be determined bymaytimony

decide;tion, in for the itsthis case to toexceptionit is unnecessary
M'Pike, 3error. In Commonwealthv. Cush.noadmission presents

181, 184, “in of of thisit that the admission testimonyis said
character, be to the exercise of the sound discre­much must left

while of thatthe’ contrary proposi­the justice”;tion of presiding
in 9 Cush.be maintained Sand v. Tyngsborough,tion seems to

36, 41.
a havethe motion for nonsuit shoulddefendant insists thatThe
to have theBaker must be held assumedbecausebeen granted,

inhe was This contentionwhichrisk in of injured.consequence
ainthe defendant wasthat negligent permittingconcedeseffect
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was, and that anwhere one it wasto be this operatingjigger-stand
accident; recover,the cannotof but it is claimed plaintiffcause the

incidents ofincurred was one of thethefor the reason that danger
did know ofIf the latter not thehis intestate’s employment.

was aboutnear the switch which heof theexistence jigger-stand
if, in in thethe exercise of careordinary perform­to oroperate,

duties, was with knowledge,of he not such lieance his chargeable
from hisheld for consequences resultingcannot be responsible

a offor his assafety knowledgefailure to take such precautions
have to a man' of prudence;the would ordinarysuggesteddanger

of ofthe doctrine the assumptionotherwise he is precluded by
“ was to that the dangerrisk. The bound prove specialplaintiff

” Baker, inwas not “and the exercisethe known toonc-liiy injury
uf him not hiscare would have come to knowledge.”ordinary by

Railroad, 68 H. 567.t’aniJr’i.'i v. N.
\ evi-It he that the is not alone sufficientfact accident happened

< of of of the existence ofthe wantparty’s knowledgeinjured
M,ive it, his of dueib or of exercise careappliance causing
(•<(■/ Railroad,Railroad, 185;- 66 N. H. v. 70v. Gahagan
1;N' Railroad,k N. H. mannerv. 71 the ofWaldron 362),

,-if evidence,renee,í when that in disclosed theis maypart by
ivi; in these In this caseni inference Ms favor points.upon
tit, motion,this to be takenitiff’s evidence is asupon(which,

• „ ;owedtrm whichthat it was to set the switchBaker’s wasduty
j> y aboutThis stand consisted of twojigger-stanch planks,
fifil'd WhenJeet with the track.atplacedlong, right angles

in thethis at about two o’clocknearly place,opposite morning,
Baker, car, caron a over the side of the toiho was went down
set the The dark thereafterswitch. was a one. soonnight Yery
he andan the car over his henuke wheelsoutcry, passed legs,
at once immedi­said he stumbled over the Hisplanks. position

accident,ately the on the rail therfier the blood between planks,
testified,as him,nearoie the of Ms broken lanternwitness pieces

corroborated and statement that he stumbled overthesupported
the atIf he had that there was a thatknownplanks. jigger-stand

toplace, would have known that some care was avoidhe necessary
it in the of work. It is con­over hisperformance hardlyfalling

ab! that would thate he have encountered danger,—eei\ knowingly
its, the was in his he wouldobstruction directly way,tíliil knowing

it.e' stumbled over The act ofliav theusually impliesstumbling
inof an a of which was attraveler’s he theobject wayexistence

It is mustunconscious. no answer to that Baker havetim(e say
road asof this obstruction he had been over the aknown because
accident;ten or twelve within two ofbraieman times months the

j it thattns men who worked with Mm thatfor timeduringapjigiredapugirecL
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had not noticed it before the accident. It was not so conspicuous
as to attract the attention of brakemen. Itnecessarily is at least

that fair-minded men draw theapparent infer-might reasonably
Railroad, 523, 536;ence thefrom evidence v. 68 N. H.(Hardy

Railroad, 242,N.Whitcher v. 70 H. that Baker did not245)
know that his to the switch over aapproach lay jigger-stand.

itBut is that he to have known it. Hisurged ought experi-
ence for as a brakeman must havemany years affordedfreight
Mm the information that such stands are of occurrencefrequent

railroad,on the line aof and that arethey necessary appliances
at certain -for the use of the Butsection men. while itpoints

from the cross-examination of theappeared witnessesplaintiff’s
,that these are on lines of road on whichappliances numerous

worked,Baker had it also that are seldomappeared they placed
car-houses,near a switch and lead into which wouldusually afford

mip-hjubeevidence,some ofnotice their existence. ittheUpon
afound that into know that the obrakeman.ought vicinity

house there would in all be a landprobability jigger-stand;
nl'existence a switch andnear from a car-house mwas soaway

as to make it unreasonable that a :o .to breakmansay ought
Mtansuch atpate It'-w:arrangement every switching point.
nVfunreasonable for the to infer from the evidence that nijury

hí¡ U--in krBaker’s andordinary prudence position, possessing
railroading, Mildof the means in the business of \\edge employed

not the existence of a at thisanticipate phrticulaLjigger-stand
differ,,If thetins fair-minded menpoint. upon subject might

thatshould be submitted to the It does notquestion jury. appear
Baker to have the whichought anticipated peculiar obstruction

himcaused to stumble.
thatThe further contention is made that there is no evidence

Baker exercised inreasonable care the of workMsperformance
toaccident,at the time of the fact the was boundplaintiff—a

theevidence. But it is not thatprove by competent necessary
direct;shouldevidence be the fact be inferred from circum­may

stances; and, in isthe of directabsence theproof, question
ofwhether the circumstances warrant an inferencelegitimately

Macomber, ;the fact. Hutchins v. 68 N. H. 473 Burnham v.
Railroad, 280, 282,N. H.69 283. When Baker was last seen before

accident,the he was down over the side of the cargetting m-arly
switch,-the for the ofopposite thepurpose, evidently, settingj-

switch; extemgivehe was to his He had hadduty.attending
brakeman,a andas understood how toexperience perfectly per­

wprkform his with underreasonable circumstansafety ordinary ees.
The that his lanterntime after over theelapsed disappeared side

d;cof the car until he cried was brief.out Whatvery hj^vas ing
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a matter ofof time is not conjecture.short merethat spaceduring
toinfer that he wasfor the to proceedingIt was jurycompetent

in would adoptthe an brakemanreach the way experiencedswitch
circumstances, a reason-a beand that such wouldwayunder the

the The evidence was sufficientone—not opposite.ably prudent
toin of evidence tendingto warrant that the absence anyfinding,

Macomber,Hutchins v.show that he was supra.negligent.
warrantthe evidence did notno contention thatAs there is

in thea jigger-of the defendant’s permittingnegligencefinding
inin no isthe error apparentstand to be near switch question,

trial,the and the verdict must stand.

overruled..Exception

Chase, J., absent: the others concurred.was

Grafton,
3,Feb. 1903.

Boyce, Adm'r, v. Johnson.

such,person rea­position dangermentallyA in adeficient is to use ofbound
havepossesses, injuryson and an wouldas he cannot recover for which

bybeen a1avoided due exercise his limited faculties.of
as areemploymentA only dangersthe of hisservant assumes risk of such

him, ordinaryor disclose.known to which care would
working inintelligence,ordinaryEvidence a laborer lessthat of than while

givenapparently place observingan faithfully instructionsand thesafe
character, readilyhim, dis-injury danger deceptivea in notsuffered from

post duty, concerning beenhad notof andcernible from his which he
peril hiswarned, question ofa the whether thewarrants submission of

him, by the careofsituation was known to discoverable the exerciseor was
capable.of hewhich was

Case, for and for theTrial verdict plain-negligence. by jury
term, 1902,tiff. courtfrom the ofTransferred theMay superior

Pike,by J.
The defendant owned and a From the backsawmill.operated

mill,of the a extended at a incline to whereslip logsasteep pond
were floated. Each the sawmill floor hook-was drawnlog byto

a ansmall chain attached of the into a link ofto one ending log
mill,inendless chain which a thenceover wheel the andpassed

under and over the slip.
AtThe evidence the facts:tended toplaintiff’s prove following


