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a matter ofof time is not conjecture.short merethat spaceduring
toinfer that he wasfor the to proceedingIt was jurycompetent

in would adoptthe an brakemanreach the way experiencedswitch
circumstances, a reason-a beand that such wouldwayunder the

the The evidence was sufficientone—not opposite.ably prudent
toin of evidence tendingto warrant that the absence anyfinding,

Macomber,Hutchins v.show that he was supra.negligent.
warrantthe evidence did notno contention thatAs there is

in thea jigger-of the defendant’s permittingnegligencefinding
inin no isthe error apparentstand to be near switch question,

trial,the and the verdict must stand.

overruled..Exception

Chase, J., absent: the others concurred.was

Grafton,
3,Feb. 1903.

Boyce, Adm'r, v. Johnson.

such,person rea­position dangermentallyA in adeficient is to use ofbound
havepossesses, injuryson and an wouldas he cannot recover for which

bybeen a1avoided due exercise his limited faculties.of
as areemploymentA only dangersthe of hisservant assumes risk of such

him, ordinaryor disclose.known to which care would
working inintelligence,ordinaryEvidence a laborer lessthat of than while

givenapparently place observingan faithfully instructionsand thesafe
character, readilyhim, dis-injury danger deceptivea in notsuffered from

post duty, concerning beenhad notof andcernible from his which he
peril hiswarned, question ofa the whether thewarrants submission of

him, by the careofsituation was known to discoverable the exerciseor was
capable.of hewhich was

Case, for and for theTrial verdict plain-negligence. by jury
term, 1902,tiff. courtfrom the ofTransferred theMay superior

Pike,by J.
The defendant owned and a From the backsawmill.operated

mill,of the a extended at a incline to whereslip logsasteep pond
were floated. Each the sawmill floor hook-was drawnlog byto

a ansmall chain attached of the into a link ofto one ending log
mill,inendless chain which a thenceover wheel the andpassed

under and over the slip.
AtThe evidence the facts:tended toplaintiff’s prove following
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27,the time of the accident the intes-1901)(December plaintiff’s
tate was seventeen old. He wasyears the defendantemployed by

1900,December, laborer,in as a common and twoworked about
December,months the Heupon slip. was inagain employed

1901, and had worked three when he was Prior todays injured.
1900,his the defendant in he had inemployment by been engaged

sawmill,another workat similar to that he was whenperforming
He less than wasinjured. possessed andordinary intelligence,

not wellas as the of Tomentally hisdeveloped average boy age.
a certain ifextent he understood hiswere tothey calledthings
attention; but didhe not them as of hiscomprehend boys age

this,do, and ofgenerally forgot instructions Becausequickly.
those with and under whom he was at work felt toconstrained

warn him of the connected withrepeatedly hisdangers employ-
ment. such occasions he would and hisUpon holdlaugh up
hands, and the or madeinstructions but littlewarnings impression

him. His him work at theupon duty required to the foot of slip,
and to the small chains the and intoadjust around hook themlogs

were,links of the chain.endless to hitchinstructions not.His (1)
ahead,a into the chainendless than four feet tolog the lognearer

and not to on at all until onhitch the ahead landed(2) waslog
the sawmill floor. He was also told that the chainhauling-in

chain,unhook thefrom endless or that the chainmight slipmight
from the inHe was not instructed that in thelog. logsdrawing

theby endless chain the forward end of the would sometimeslog
be down so as to to bepulled from the bottom of the slipappear
landed, when in it in thefact was not landed. Some linksof the

broken,endless chain become and werehad withreplaced larger
links of a D The chains ofwere exhibited for theshape. purpose

that the be moreshallow hook of the smaller chainshowing would
to unhook from the D than from linkslikely links the ordinary

of the endless chain.
On the the aof accident the intestate hitchedday plaintiff’s

hemlock whichpeeled was about fourteen feet andlog, eigh-long
diameter,teen in chain,inches a linkto of the endless and stepped

above,aside while the was drawn to the mill remainingbeinglog
in this until from at theposition the hislog appeared, position
foot of the to be landed on mill floor. walkedthe He thenslip,
back and to hea chain to another Whileadjustattempted log.
was so un-the of thechain first becameengaged, hauling-in log

backward,chain,hooked from the endless slidthe log tipped
down and him so after-rapidly the that he died soonslip, injured

ward. The theevidence' also tended to thatplaintiff’s prove
chains and thathooks were inunsuitable certain andparticulars,
it was a whileoccurrence for to becomefrequent unhookedlogs



Boyce v. 43Johnson.N. H.]

in floorto thewhen pulledthe and beingon up slipthe way
above.

a ina and direct verdictfor nonsuitmotions toThe defendant’s
denied, to exception.subjecthis favor were

Adams, for the plaintiff.andYoung BurleighShannon

Jewell,Smith,Wentworth, Smith and OwenAlvin B.
defendant.for theVeazey,

Pabsons, drawn from defendant’s pondwere theC. J. Logs
mill, a ana incline called slip,of the over steep byto the floor

mill.of the Thein motion the machinerybyendless chain kept
to the end­to attach these logsintestate was employedplaintiff’s

done a smaller chain aroundwas bychain. This securingless
in oneof the chain of theand the hook smallthe insertinglog

at foot ofThe for this work was theof the other. theplacelinks
fur­of and hooksfrom the character the chainsEitherslip.

nished, or a of thenecessaryof the asslip, perilthe construction
inwork, loose their theup slip,becamefrequentlylogs passage

of from a backTheand slid down. injury log comingpossibility
of the work itin was one of the as wasperilsthis conducted.way

known, orfar this was could be ascertained andSo as danger
care, as­the the workperson doingagainst by ordinaryguarded

v. 71 N. H. 104.risk. O'Hare Thesumed the Company, plain­
intestate, if than was boundof less tointelligence,tiff’s average

ifdid and the due exercise ofuse the reason he hispossess; by
he could have avoided theand mental thispowers injury,physical

Gove, 236,N.cannot be maintained. Bresnehan v. 71 H.action
of or239. But whether of deficient he wasaverage intelligence,

unknown,fromto himself concealednot bound protect dangers.
“ ofdoes not him with the risk the to whichThe law perilscharge

them,he of orhe was unless was informed would havesubjected
them an of v.learned of exercise care.”by ordinary Lapelle

346,Co., N. H. 350. The of71 struck abydanger beingPaper
could be avoided in aback ofby placelog coming remaining

millthe the floor. If theuntil was landed uponsafety log injury
a mere this itresulted failure to observe beprecaution, mayfrom

instructions, inor of somewhat con­that even without thespite
instructions the deceased and his deficient mentaltradictory given

besuch want of care would fatal to this action.equipment,
instructed, to onThe decease was other not hitchamong things,

milla until the landed the floor. Asahead was onlog thelog
mill,ofwmredrawn the floor the the forward end of thelogs upon

drawnwould be down so as to one atsometimes to thelog appear
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landed,foot of the to be whenslip it was not.- At time inthe
question chain,the deceased had attached a to the- and stoodlog
aside until the from his beappeared to landed. Helog position
then to attach anotherattempted when the first became un-log,

back,hooked, slid and him.killed this evidence the de-Upon
ceased was not in fault unless he knew the fact as to which-he
was not instructed: that the log from his atmight appear position
the offoot the to be landed before it was. heldslip It-cannot be.
as matter of law that he assumed this of which he was notdanger
instructed, unless he knew or to have known of it.ought

if knewthat he theAssuming he haddanger intelligence
himself,to the ease toenough protect was submitted theproperly

ifjury sufficient evidence was tooffered sustain the rest-burden
theing of that the didupon plaintiff deceased not knowproving

the and in the ofexercise to havedanger care notordinary ought
known Railroad,of it. Burnham v. 68 N. H. 567. Direct evi-

fact,dence to the fact was not Likeessential. other materialany
it be inferred from other Rail-might facts Burnham v.proved.
road, 280, which,N.69 H. 284. The inmanner or reasonthe

in some atwhy, cases to one the of afoot the slip log might
above,beappear not,to landed on the floor is notwhen it was

stated. Itfully is to theunnecessary subject.speculate upon
The evidence tended to show that work thethe at foot of the slip
at times, safe,certain while in factwasapparently dangerous.
The omission of instruction in withthis connectionupon point,
the' instruction thathad a to create belief asthegiven, tendency
soon as the the ofto be landed work at the foot thelog appeared

couldslip be continued. The evidence as to the accidentsafely
also tends to that the deceased was theprove faithfully observing

him,instructions in whichof thegiven ignorance special danger
resulted in his death. From the fact that of thethe appearance

was to one at the inferredlog the foot of it bedeceptive slip, may
that the endoccasional action of the chain in down the ofdrawing
the notby which the condition was waslog, deceptive produced,
observable from the where It doesthe deceased worked.place

should,not that inhis mill work orappear naturallyexperience
would, himhave the It at leastinformation. isgiven necessary

andoubtful whether ofextremely inexperienced person average
would withouthave thisintelligence suspected special danger

-■instruction. want wasThe deceased’s of average intelligence
additional evidence whether he knew 'orquestiontheupon ought
to have known To obser-the what extent his ofpowersdanger.
vation in evi-and reason were the- detailedaffected mattersby
dence, of It not unrea-was a .fact. would benecessarily question,

case,sonable the that ato find the evidence disclosedupon by
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as the intestate be foundof such might tointelligence pos­person
sess, had,than he is tono shown have inexperienceof thegreater

instruction, know,did not and notof to haveabsence ought
known, the Demarsthe v. Com­danger causing injury.special

404. TheN. H. whether the deceased in67 wasquestionpany,
or himself from thefault for not wasknowing, protecting danger,

submitted to the The oftherefore properly jury. danger being
of the milldeceived as to the the floorposition log upon might

be found to have been a concealedthe evidence as toupon peril,
was the of the master to warn anwhich it duty inexperienced

Co.,v. Bennett Warren,v. 70employee. Lapelle Paper supra;
N. H. 564.

drawn incase was with theThe thirdproperly compliance rule
N. H. 669. Asof court. 71 the has not beentestimony trans-

court,the the extracts therefromferred superiorby printed theby
have not been examined.defendant

overruled.Exceptions

Chase, J., was absent: the others concurred.

Grafton,
3, 1903.Feb.

Harrington &v. a.Thomas

laying water-pipe necessarily requiresa contract for anWhore excavation
public travel,highway dangerous partya forrenders the causing-which

escape liability injured byto be done cannot onesuch work to who is driv-
trench,unguarded grounding negligenceinto the on the that the com-
independent contractor,plained servants,anof was that of or of his over

powerthe defendant had no of control.whom

Case, to have beenfor causedpersonal injuries alleged theby
Trial Atdefendants’ the close ofby thejury.negligence. plain-

court ordered a verdict for thetiff’s evidence the defendants, and
Transferred from thethe excepted. term,plaintiff September

1902, Wallace,court C. J.of the bysuperior
evidence tended to show thatThe theplaintiff’s defendants

within one McFadden tocontracted construct twowriting dwell-
in Littleton,the offor the defendants andvillage asing-houses a

“ inthe former to theof the contract was putpart fromwater-pipe
road,the main six feet under McFaddenground.” proceeded to

terms,in accordance with its andexecute the contract while work-


