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Co., 48,case v. A.of Black Finance C. aunder similar[1894]
state of thetacts defendant was held liable.

As the case notdoes disclose that was obtained from:permission
street,the selectmen to the either thedig up by defendants or

S., 82, 1,McFadden c. ss. the effect of such2),(P. permission
ifthe defendants’ hasupon liability, not been considered.any,

Tbe result is that the the courtorder of a verdict fordirecting
the defendants was error.

sustained„Exception

Chase, J., was absent: the others concurred.

Merrimack,
4,Feb. 1903.

Seely v. Manhattan Life Insurance Co.

assumpsitan seasonably broughtof■When action is to therecover amount
common,policy,duo on an onlyinsurance but the declaration contains the

counts, setting specificthe allowance of amendments forth the demand
upon, expiration yearssued after the of six from the time the action ac-

crued, change action,does not the ofcause nor render the statute of limita-
antions available defence.

a,liability payAn denial ofinsurer’s and refusal to constitute a waiver of
policy requiring proofsatisfactorycondition of the of death to be fur-

nished.
policyA life insurance in governedissued the bystate of New York is the

jurisdiction they nature,of validity,laws that so far as torelate the and
interpretation of the contract.

York, policythe aUnder law of life insuranceNew notwill bo forfeited for
premium, proofnon-payment required byof without that the notice the

duly insured;statute of that state has been mailed to the and to establish
premiumnon-paymenta forfeiture for in an policyof action on such in the

state, proof required.court of this like is
uponan aIn action contract of life insurance entered ininto the state of

York, representativea companythe affidavit of ofNew the is not admissible
prove mailing statutory notice,in to the of theevidence due if it fails to

due, place payment,that such stated per-show notice the amount the of the
made,payment non-paymentson to whom should and thatbe would work

policy.a forfeiture of the

Assumpsit, to recover the amount due on a life insurance
issued tbe defendants on tbe life of John S.policy by Seely, pay-

issue,Plea,at bis death to tbeable his wife. tbeplaintiff, general
vor,. 4lxxii.
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ofout cancellation forbrief statement non-paymentwith a setting
death,of and the statute offurnishfailure to proofspremium,

in a Trans-Trial by jury, resulting disagreement.limitations.
term, 1900, of the court bythe October supremefromferred

J.C.Blodgett,
18, 1894. writ was dated Marchdied March TheThe assured

counts, was1900, the common from which14, and contained
ofsum to recovered. leaveBythe besoughtspecificomitted

filed,two amendments were oneand without objection,court
14, 1900, anJune each out action25, and another settingApril

insuranceThe contract of requiredinsurance policy.a lifeon
office, of the death of theat the company’sproof,satisfactory

thecontinuance of the Tothe policy. proveassured during
New statute of thethe Yorkto the assured required bynotice

due, ahere in would becomethe questionwhen premiumtime
defendants, and anthe affidavitby containingbook keptregister

assured, into the was admitted evi-of a noticeof the mailing
suffi-dence, the The other factsplaintiff’s exception.tosubject

in the opinion.ciently appear
evidence, athe defendants’ that ver-of motionclose theAt the

denied, toin favor wasdirected their subject exception.dict be

Howe, for theand MartinB. Hale plaintiff.Napoleon

defendants,Hollis, the onfor motion for rehearing.Streeter $
maxim that in of thean old statutesundoubtedly derogationIt is

Abbott, 48construed v.strictly.law are to be Wendellcommon
however,not to statutes68, That maxim does apply,73.N..H.

of isNo rule statutory interpretationremedial character.a-of
which,that remedialthan statutes —statutessettledfirmlymore

law, it ofthe common for thechange purposewhile changethey
defects, its orits bettermodifying promoting jus-rigor,correcting

advance thea liberal construction to remedy.”should havetice—“
Smart, 9, ;10 Brown Allen46 N. H. v. 7Pendergast,v.Holt

Grolden,36 N. Y. 446.'429; v.427, Hudler
the sentence of the Newout concludingThe singlesopinion

statute, that the same must be con-strictlyand declaresYork
common law. But theof the concludinginas derogationstrued

with, and cannot be con-fairlyconnectedis inseparablysentence
from, that it. Remove thethe precedeprovisionssidered apart

meansand the sentenceconcluding nothingprovisions,preceding
sentence,theoffice to Remove concludinghas no perform.and

would sooperate oppressively uponsectionsand the preceding
it would have beenthat is incredible evertheyinsurance companies

whole; and ina determiningstatute is consistentTheenacted.
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character is such as to call for awhether its strict or a liberal con-
struction, ait should be treated as whole.

Viewed, whole,as a the statute is remedial.purely theBy
law, diem,the wascommon ad withoutpremium payable grace

notice;and and if not onwithout the thepaid day,specified
alland madetheretofore thereonjjolicy payments became for-

thisfeited. In cases worked anmany great to honesthardship
who, inadvertence or fault ofpolicy-holder, through over-memory,

of Itlooked the was to remove thisday payment. tohardship,
the of the law inameliorate thiscommon that therigor respect,

notice ofstatute was the time andpassed requiring ofplace pay-
ment, tothe amount be and thepaid, ofconsequences non-pay-
ment, to sent to thebe before apolicy-holder forfeiture could be
incurred.

remedial,The was was tolegislative purpose promote justice.
would not beJustice bypromoted merely transferring hardship

from the of one toshoulders those of another. Inparty removing
the which the common law insured,onhardship theimposed it

towas annecessary guard against orimposing equal hard-greater
the Toinsurer. require notice as aship upon condition prece-

forfeiture,dent to and leave the insurer to the of theprove giving
evidence,notice the strict common-lawby rules of would make it

for the insurer to cancel itspractically impossible toliability
who theirrefused topolicy-holders pay Itpremiums. was accord-

an notice,that affidavit of the of theingly provided giving made
the entrusted with that should beby person duty, competent and

evidence of the thereof.presumptive giving This provision is as
statute,remedial as the of thepreceding provisions which relate

notice. into the The made thechange substantive common law
relief thefor the of necessitated apolicy-holder corresponding

in the law evidence,common of in orderchange that even-handed
Ifbe done. the hadjustice statutemight been enacted without

the affidavit and theprovision, that itlegislature, finding operated
the insuranceoppressively upon hadcompanies, subsequently

defect,enacted the affidavit to cure thatprovision the remedial
ofcharacter such would notprovision be doubted. That the need

foreseen,of andsuch was theprovision inprovision made the
act, does not itsalter remedial nature.original

ofThe the statuteportion notice hasrequiring been liberally
in theconstrued favor of insured the Newby York courts. Com-

and in Baxtermajority minority opinions v.pare Insurancebife
150, 458,Co., N. Y.119 457. To construe so muchliberally

of the statute as was enacted for the insured,benefit of the
and muchto construe so thereof as wasstrictly forenacted the

insurer,of the would bebenefit inconsistent with the plain legisla-
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to each relieveto ont equal partymete justiceintentiontive —to
on the Thewithout other.hardshipfromone hardship castingthe

remedial, areand affidavit each nec-its notice provisionsisstatute
of the remedial and thethe accomplishment design,toessary just

former,should, as much as the construed liber-belatter provision
for the fulfilment of thewith its betterspirit,in accordanceally,

law-maker.of thepurposeremedial
of theto the real affidavitoverlook objectseemsThe opinion

statute, to the of theand confuse requirementstheofprovision
tothe notice with its asrequirementsofas to the contentsstatute

of the affidavitThe realof the object pro­the contents affidavit.
to not the contents of thethe insurer prove,to enablevision was

notice, time,amailed, fact of at thethe properbut mailing-notice
addressed, This is bothpaid.and apparentpostageproperly

and from the natureprovisionof the affidavitthe languagefrom
Itdrawnwas to obviate.that provisionwhichdifficultytheof

the of thea notice—not characterof mailingfact dulythewas
it in­was for theimpracticablewas mailed—whichif onenotice

common-law ofunder the rulesto establishcompanies'surance
dueenable them to the fact ofto proveIt solelywasevidence.

the common-law of evidenceof rulesathat modificationmailing
needed.was

or faireither intend-bynot expresslydoes require,statuteThe
be stated in the affidavit.of the notice shallthe'contentsment, that

what the notice shall con-with great particularityIt prescribes
“ clerk,officer,affidavit of orthe anytain, agentand that.provides

notice,one authorized to mail suchor of anythe corporation,of
hasthis section been addresseddulybyrequirednoticethethat

such shall bepolicy, pre-the corporationbymailed issuingand
beensuch notice has Doesdulythat given.”evidencesumptive

an that the notice stated certainthis affidavitcall forprovision
an affidavit thecalls for thatIt simply? no means.Bythings

and mailed.” That the noticeaddresseddulybeen“hasnotice ”“ the fact it theand mailed is which isaddresseddulyhas been
the fact for theand importantto prove,affidavitof theoffice affi7

to state.davit
affidavit inadmissible be-the defendants’declaresThe opinion
amount theaver that the of premium,not expresslydiditcause

to whom the same wasand the person paya-wherethe placeand
words,In other the courtnotice mailed.theble, instatedwere

of theout in full the contentsmust setaffidavitthethathold
thefact which the statute requiresthatnotice, everyand show

instated. Thetherein only possible wayto wasstatenotice
a result is strainedsuch areach by puttingcouldthe courtwhich

sec-the by’thiswordsupon “requiredconstructionand.technical
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”tion in of the act Thetlie sentence already quoted.concluding
show notmost of the statute will that it isreadingcursory

inin andcouched butphrases, specific,general language explicit,
anexact. If the author of such act had intended to therequire

in detail, wouldaffidavit to describe the notice ho have said so.
left such an belie would not have intention to inferred from the

words this in sentencesection” the asby actually“required
drawn. Those words are with no suchfraught import.weighty”“for theThe sentence an affidavit that notice has beenprovides

“What ?and mailed. notice The noticeaddressedduly required
section,” of Thethis course. and obvious of theby plain purpose

”“ this issection toadjective required by explainphrase merely
meant,what notice and not tois the contents of the noticerequire

to inbe set forth the affidavit.
a strained and on fourWhy put exaggerated interpretation

statute,little words in a drawn awhen and natu-carefully simple
ral of at ?those words is hand The rules ofexplanation statutory

do notconstruction call for such but for a broadinterpretation,
technical,liberal,and than a narrowrather and treatment thisof

remedial Noenactment. decision can be invoked tojudicial sup-
thesuch for courtsport have heretoforeinterpretation, regarded

with,as the and concerned themselves thequestion,important
of the notice rather than of the affi-thephraseology phraseology

davit. is not forSuch the ofinterpretation required protection
either insurance or The ofcompanies policy-holders. prevention
the atmischiefs which the statute was does not it.aimed demand
It tends to defeat than to ofmore advance the andspirit purpose
the act.

course,must,The of inaffidavit some connect the noticeway
it refers to with the statute. It must show that the notice was
an statute,with this and a of anot noticeattempted compliance
different acharacter mailed for thedifferent But aspurpose.
office of is tothe affidavit not that the a suffi-notice wasprove

“cient but to that it was addressedcompliance, provemerely duly
mailed,”and isit if the affidavit shows that the noticeenough

was to beintended and to be a notice under Ttthe act.purported
is then admissible and ofevidence the fact of duepresumptive

and the contents of the notice shownbe extrinsicmailing, may by
act,constructionproof. This satisfies the of the accom-language

theplishes which the affidavit was intended topurpose provision
effectuate, inand is accordance with the rule that the spirit
and of a remedial statute are to looked con-object be to. The
struction the court in its loses of theadopted by opinion sight

and■legislative the and mistakespurpose, exaggerates importance
the officeof four isolated words.
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notaccruedof actionBingham, J. 1. The plaintiff’s right
within six18, 1894, and suit was broughtthan Marchearlier

in the writ consistedcontainedThe declarationthereafter.years
stated, thedamnum wasWhile the adcounts.of the common

The court per­recovered was omitted.to besum soughtspecific
her declarationto amendwithoutmitted the objection,plaintiff,

drawn,declaration, first suffi­ascounts. Thenewby adding
ofamend. The causeaction which toa cause of bystatedciently

amendment, and no reasonthe appearsnot byaction was changed
notthe suit was seasonably brought.why

was, that aftertheof2. uncontradicted evidence plaintiffThe
death, andthereofwere notifiedthe defendantsthe assured’s

thatdeath; that they repliedofto send blank proofsrequested
for non-pay­the had lapsedneeded—that policy“no wereproofs

notification,”; theya secondand in toment of responsepremiums
“ . . . forclaimnot to allowhad decidedthat theyreplied

believed, a distinctevidence, if would establishThisinsurance.”
that theon thea refusal to grounddenial of and pay,liability

the conditiona waiver ofand would constitutehad lapsed,policy
atoa denial would be equivalentdeath. Suchofrequiring proof

the insur­notthat would paythe defendants theydeclaration by
circum­ance, Under suchdeath were furnished.ofproofthough

the obser­stances, an idle formality,would beto therequire proof
Knickerbockerlaw not deem necessary.of which the doesvance

; 2 Ins.Pendleton, 696112 U. S. May ed.),Ins. Co.v. (4thLife
however,seem, that the469, questioncited. It woulds. and cases

be'shoulda denial of liabilitythe evidence establisheswhether ’ ;291,Co., 296N. H.Insurance 67the v.submitted to Perryjury.
84, 441.Ins. 97 Pa.Farmers’ etc. Co.v. Moyer,

York, the con­andin of New3. was issued the stateThe policy
torelateso far as theythe laws of that statetract is bygoverned

thatheldnature, proofIt is thereandits interpretation.validity,
ofthe maintenanceessential tois notof of the premiumpayment
acontainsitevena life insurance thoughan action policy,upon

renderwhen due shallthethat a failure to pay premiumprovision
non­ofvoid; there is evidencethat it is whenonlythe-policy

that the notice requiredwithof proofpremium, coupledpayment
690,York, 1892, s. has been dulyc.New 92)statute ofby (Laws

defeated; thatcan beassured, a of actionthe that causemailed to
untilforfeited, and be forfeitedcannotis valid until dulya policy

thereinand the thirty dayshas beenthe notice givenstatutory
v.Fischerof thewithout premium.has elapsed paymentspecified

incum­178, 182, thereforeCo., 183. It wasN. Y.Insurance 167
facts by competentto establish thesethe defendantsbent upon

them to ato entitle verdict.proof,
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reads fol­in was issued asforce when this4. Tlie statute policy
inbusiness this state“No life insurance doinglows: corporation

forfeited, issuedor hereafter orany policydeclare lapsed,shall
orrenewed, monthlyof weeklyand not issued theupon payment

insurance contract for oneor the same is a termunlesspremiums,
forfeited, orless, lapsed,shall such beany byor nor policyyear

interest, orwhen due of anyof premium,reason non-payment
instalment, the terms of theor bythereofportion requiredany

notice thea orto bo unless writtenpaid, printed statingpolicy
thereof,instalment,interest, orof such portionamount premium,
and theit should be paid,on such the wheredue policy, place

addressed andwhom is shall beto the same dulypayable,person
insured, thethe whose is or the ofassigneemailed to lifeperson

to theif notice of the has beenassignment corpora­givenpolicy,
address,tion, at his or her last known bypostage paidpost-office

thereof,an or itor officer person appointed bythe corporation, by
and not more thansuch at least fifteen forty-­to collect premium,

Thethe is noticeto when the samedayfive days prior payable.
interest, instalment,that oralso state unless suchshall premium,

due,thereof, ashall to or tothen be the corporation,paidportion
suchor to collect premiumauthorizedappointed personduly agent

due,it and allor before the falls theday paymentsby policy
will to the to athereon become forfeited and as rightvoid except

Ifin thissurrender value or aspaid-up chapter provided.policy
withinshall be made thethe demanded such noticebypayment

therefor, fulllimited it shall to intime be taken be compliance
the of the in to the time of suchrequirementswith respectpolicy

in orand no such case be forfeitedshallpolicy anypayment;
forfeited, or ofdeclared until the thirty dayslapsed, expiration

officer,the of such The affidavit ofafter notice. anymailing
clerk, mailor of the of one authorized toagent orcorporation, any

notice, the has beensuch that notice this section dulybyrequired
and mailed the such shalladdressed by policy,corporation issuing

thatbe evidence notice has been dulysuchpresumptive given.”
The whether the affi-theplaintiff’s exception presents question

was indavit admissible evidence.
statute,If the of theaffidavit with thefully complied provisions

inevidence,and would be in blew Yorka suitcompetent brought
contract,the to notice wasthat theupon prove required duly

assured,to themailed it would it would be admis-not follow that
state,for a like in a in ifsible the statu-suit thispurpose brought

ofthe evidence noticeaffidavittory provision making presumptive
evidence,a therule of and not a tois matterprescribes attaching

contract;of the under if relates thefor it torights theparties
for contract,the it have no extra-terri-wouldprocedure enforcing
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Whiletorial effect. it is the rule thethat law of thegeneral
the contract madewhere is the of theplace governs rights parties,

it is also a rule that the law of the where the actiongeneral place
“ controls ofis the admission andbrought evidence theprescribes

modes of which the terms of theby contract are madeproof known
court,to the as well form ofas the the action which it isby

Co., 304;enforced.” v. 115 Mass.Hoadley BaxterTransportation
Talbot, 213;v. Burbank,Nat'l Bank 154 Mass. v. 163Emery

326; Brenham, 87, 88;Miller 83,Mass. v. 68 N. Y. Pritchard v.
Norton, 124, 134;106 U. 544,S. Yates v. 3 C. & F.Thompson,
586, 587; 14,5 1, 16;Don v: C. & F. Bain v. Rail­Lippmann,

1, 19; Laws,3 H. L. Cas. Conf.Sto. s. 634 a.way, But counsel
and,not thisargued as thequestion, case be ofmay disposedhave

other it decided.is notupon grounds,
An of the statute shows that the notice thereinanalysis required

the of theshould state amount due on the(1) premium, policy,
the where it should be theplace paid, to whomperson(2) (3)

and that theunless then 'due shallpayable, premium be(4) paid
to the or its same,authorized to ..collectthe orcompany agent by

due,itthe falls thebefore and allday policy thereonpayments
void,andwill becomeforfeited as to a to aexcept surrenderright

value The statuteor also thatpaid-up policy. the noticerequires
insured,shall be addressed and.mailed toduly the party postage

at least .fifteen and not more than toprepaid, forty-five days prior
the when the andsame is themakes affidavit of theday payable,

notice,mailauthorized to the that the hasagent noticestatutory
mailed,been addressed and evidence that theduly presumptive

notice has been duly given.
statute,Did the affidavit offered in evidence with thecomply

and that the defendants hadshow addressed and themailedduly
? thatnotice It affirms a notice andstatutory dulywas addressed

mailed, assured,theto at least and notpostage prepaid, thirty
due;than themore before itforty-five days premium became that

the due,stated when would become and itthat unlesspremium
was and allthe thereon wouldpolicy payments become for-paid

offeited and void. The the thepages register preceding jurat,
affidavit,aand wMch are of the theshow number of thepart

due,the date when the became the name of thepolicy, premium
•assured, address, and thehis date of but failedpost-office mailing;
to show the notice thethat stated four aboverequirements

thereforeenumerated. The affidavit did not answer the require-
statute,of the and wasments incompetent testimony.

A statute such is to be construed.conferring privileges strictly
evidence,It is in theof common-lawrules of and con-derogation

fers the the of evidence for itself.company privilegeupon making
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in ofthe house lordsin an deliveredLord Brougham, opinion
said: “It issimilara statute privileges,conferringconstruing

done which the statuteshould bethatmost everythingimportant
done, reason. A. . and for this great privi­. to berequires

neither more northe act the company,is bestowed by uponlege
The of thefor itself. booksthan that of evidenceless making

and, unless rebuttedmade evidence for theare company,company
counter-evidence, a inwill to warrant verdict eachbe sufficientby

a andadmitted that this is verycase. It must be great privilege,
rules,an the rules of evidence. thoseto ordinary Byexception

what a mansense and writes isand the rules of common justice,
him, favor;in thebut not evidence his but hereevidence against

. . . and inThis is ais reversed. great privilege,proposition
it, on which it isthe exercise of the conditionsorder to justify

as to the ofthe of the statuteprovisions makinggiven, namely,
with;entries, and I hold that it ismust bethese strictly complied

aeach as conditionmuch safer to consider of those pre­provisions
cedent, onas and not directory,a provision imperative, merely

itself,the and onaccount of the of privilegegreat importance
an all ofaccount of its to rules evi­ordinarybeing exception

22.dence.” Bain v. Railway, supra,
“court, inAnd a similar said: Suchthis upon question,passing

whichevidence is admissible virtue of the thisexceptiononly by
law;statute has created to the rules of the common andgeneral

instatutes of the common law are to be con-derogation strictly
Whoever, therefore,.. . of thestrued. would avail himself

of in must show a full com-the statuteprovisions question,
Abbott, 68,with its terms.” v. 43 N. H. 73.pliance Wendell

admissible,The affidavit not the defendants’ motion for abeing
verdict was denied.properly

This result renders it to consider whether the evi-unnecessary
dence introduced at the trial entitled the to to theplaintiff jurygo

the of At a trial thesubsequentupon question payment. ques-
raised; raised,tion and if evidence offerednot be the maymay

Thatnot be the same. will be consideredquestion seasonably
when it known what the is.is evidence

overruled.exceptionDefendants'

Walker, J., not sit:did the others concurred.


