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Strafford,
5,Feb. 1903.

Lenoix, Adm’r, Dover,v. Somersworth & Rochester
RailwayStreet a.Co. &

special provides railwayaWhere charter that the of a shall beroute street
out,”highways general“in like manner as laid adetermined are location

council, unaccompaniedby city by required by chap-a the record section 4,

Statutes,45, byoccupation highwayter Public does not anauthorize of the
corporation purposes ofthe for construction.

37,5,Proceedings railway chapterthe location of afor street under section
1895, provisions 4, 45,subject chapterare to the PublicLaws of section

Statutes, as to and awritten decision record thereof.

CÁSE, infor the death of theinjuriespersonal resulting plain-
tiff’s intestate. Facts and case transferred from the Sep-agreed,

term, 1902, of the J.tember courtsuperior by Young,
22, 1901, aJune as the intestate wasplaintiff’s alongdriving

Rochester,in ofthe horse became at a reelhighway frightened
had and onewire which been left beside within the byhighway

Kendall, who had the for overheadcontract certainconstructing
which the Massachusetts was build-work Construction Company

for the defendant street Kendall and the Construc-railway.ing
were made defendant.tion Company parties

The street was therailway incorporated by legislature (Laws
1889, c. and The ofrecords of'the178) duly cityorganized.
Rochester show that the were taken toward thestepsfollowing

out of the road:laying
lines, wires, etc.,tracks,the theA that ofpetition asking poles,

located,“be and the of said tracks be determinedrailway grade
fixed andand as the charter of said therequired by company

state,”of andstatutes said was to the citypresented mayor
The notice and returncouncil. was on therequired daygiven,

of the the and council a view of thetookpetition mayor city pro-
11,1901,route. The was continued untilposed hearing February

taken, of thewhen action was as the recordappears by following
“ The of Rochestercouncil on the themeeting: hearing petition

order, Snow,in L. inStreet P. behalf ofRailway Company being
the made a brief route andas to thecompany, proposedstatement
side of the street to be and called Springfieldoccupied, Engineer

Lovell,and who thePresident were sworn and testified as to pro-
route, used,material be etc. On motion of Councilmantoposed

Wallace, a bevoted location as shown bygeneral engineer’s plan
the street On motion of Councilmangranted railway company.
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roads, drains haveandonMeadex, the committee bridges,voted
road, to theof the andthe reportof layoutsupervisiongeneral

on thein March.” The hearingthe meetingcouncil at regular
tofrom timewas continuedof the railwayfor the lay-outpetition

1901,10,built, until Decemberroad was beingwhile thetime
andof the tracks polesa detaileda descriptionwhen givinglay-out
wason the dulythen existed groundthe as theyof company

hied, indrawn, recorded the records.and citysigned,
streetordered a nonsuit as to thetheto courtexception,Subject

If theConstruction Company.and the Massachusettsrailway
tosufficient the plaintiffof waslocation the street railway against

erec-in thebe done the includingauthorize the work to highway,
wasof wires as Kendall doing,of and thetion stringingpoles

defendants; non-thefor those otherwisethere is to be judgment
off.is to be strickensuit

Ooehrane,F. for theGreorge plaintiff.Feiker Gfunnisonand

Snow,for theLeslie P. defendants.

Remigk, defendantJ. Before the railway company right-could
works,street with their were bound tothefully theyoccupy

the of thea determination by proper authority followingsecure
Whether the the construc-requiredpublic goodquestions: (1)

whethertion of the therailway; public requiredproposed (2) good
street; andover this whereits construction particular upon(3)

wires,track,the andthe street the required poles,public good
2;1889, 178,Laws e. s. Lawsother to be located.appliances

1895, 27, 3, 5; N. H.c. 88. Petition Nashua Street 69Railway,of
27G,27o, 278.

That the the construction of therequired railway,public good
the when the charter“was decided corporation’sby legislature

275,H.Petition Nashua Street 69 N.was Railway,granted.” of
the the construction of the278. Whether public good required

in than otherthe street rather over somequestion,railway upon
so,route, street,if the were which theand where upon questions

inof the defendant terms referredcharter railway company express
Rochester, to be them and deter­the selectmen of ofby inquiredto

“ 1889,mined, in like manner as are laid out.” Lawshighways
178, ;e. s. 2 Nashua Street 69 N. H. 275.Petition Railway,of

ofHad the selectmen or authoritycorresponding municipal
Rochester, “inat the time of the determined likeplaintiff’s injury,

out,”manner as are laid that the requiredpublic goodhighways
in andthe construction of the the street question,railway upon

45,1, Publicwhere therein it should be located? Section chapter
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“Statutes, On to theprovides: petition selectmen for the laying
out or of or for outaltering highways, forlaying lands any public
use, and for the ofgenerally purpose affect-deciding any question

the or claims of differenting conflicting rights theirpersons, pro-
shall be the 2ceedings governed by rules.” Sectionsfollowing

notice;and 3 to andrelate as the innotice the case is notpresent
“are immaterial. 4questioned, they Section provides: They [the

shall make their in theand causewriting,decisionselectmen]
notice, service,order of evidence of andpetition, their decision to

hibe'filed the town clerk’s officeand recorded at theuponlength
records;town and their decision shall be of no orforce effect

until the done.”same is At the time of the theplaintiff’s injury,
had not been with.provision If it could beforegoing complied

said, 11, 1901,the that the vote ofupon findings, was aFebruary”“ decision in that thewriting public the construc-good required
tion of the railroad over the street in and that thequestion,
minutes of the of the council were a record thereofmeeting city

statute,sufficient to answer the of therequirements no stretchby
could it thatbe said the vote of that date was a determination of
the of location.-question particular The vote in terms grants

location,”more than a while thenothing “general subsequent
votes and conduct of the council showcity that thereconclusively

thereof,was no location or record within the of the stat-meaning
10,ute, 1901,until December after the waslong plaintiff injured.

11, 1901,The action of not, therefore,didFebruary authorize
of the street the foroccupation by defendants the purpose alleged.

It is that the charter thaturged provision the “railroadrequiring
shall be laid out the selectmen of said inby Rochester like manner

”as are laid out 27,was 1895.highways Lawsrepealed by chapter
act,the of thatBy express terms charters theretofore weregranted

altered and amended so faronly as inconsistent therewith. Peti-
tion 275;Nashua Street 69 N. H. Petition KeeneRailway,of of
Electric 68 N. H. 434. WhateverRailway, thereinconsistency

be between the of thatmay and otherprovisions chapter provi-
sions to the out of in-relating we discover nolaying highways,

between in thatconsistency and theanything chapter particular
record,of the law: that until a inprovision highway decision and

4, 45,accordance with Statutes,section Public all inchapter steps
there,the out of a are without Iflaying highway force or effect.

had inbeen the charter the fornothing loca-making proceedings
tion to that and thesubject provision, had been underproceedings

5, 27, 1895,section Laws still wouldchapter exclusively, they
1,have been to thatsubject virtue of sectionprovision by chapter

45, Public Statutes.
The terms of the statute leave the court no tosweeping liberty
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the defendants. Thebyurgedconsiderationstbe generalregard
the time of thethat at plaintiff’sthe conclusioncompelsstatute

the street for theof purposethe defendants’ occupationinjury
unauthorized.wasalleged

Nonsuit stricken off.

Chase, J., the others concurred.was absent:

Rockingham,
3, 1903.March

Railroad.v. & MaineLittle Boston

by highwaypersonal injuries througha travelerIn an action for sustained
car, properlya a nonsuit is ifan electric motion for deniedcollision with

findinga that the accident resulted from theevidence motor-the warrants
managementindue care the car aman’s failure to exercise of the at time

reasonably apprehendedought plaintiff’s negli-to have that thehewhen
place position danger.gence him in a ofwould

company experimentschallengeA a defendant railroad to maketo for the
purpose showing stopped,in aof the distance car canwhich be inmade

presence jury during closing argument plaintiff,the of the for the is
improper prejudical, and settingand furnishes sufficient cause for aaside
verdict.

Case, for Trial andpersonal injuries. by jury verdict for the
term, 1902,from theTransferred ofApril theplaintiff. superior

Pike, J.court by
denied,motion for a nonsuitThe defendants’ was tosubject

The also to remarks ofexcepteddefendants theexception. plain-
intiff’s counsel wherein heclosing argument, thechallenged

to then makedefendants experiments the indistanceshowing
like one inwhich an electric car the could bequestion stopped.

for theSamuel W.F/mery, plaintiff.

Marvin, for theFrink defendants.

Bingham, J. The defendants contend that the plaintiff’s injury
inhis towas due to cross the tracknegligence attempting without

effort to ascertain whether a car wasanymaking approaching.
that ifThe concedes his conduct inplaintiff andapproaching

didthe track as he was and aentering upon negligent, proximate
ofcause his theand contributing injury, defendants’ position


