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Strafford,
Feb. 5, 1903.

Lexvorx, ADM’R, v. DOVER, SOMERSWORTH & ROCHESTER
StrEET RArnway Co. 4 a.

‘Where a special charter provides that the route of a street railway shall be
determined ¢“in like manner as highways are laid out,”” a general location
by a city council, unaccompanied by the record required by section 4, chap-
ter 45, Public Statutes, does not anthorize an occupation of the highway by
the corporation for purposes of construction.

Proceedings for the location of a street railway under section 5, chapter 27,
Laws 1895, are subject to the provisions of section 4, chapter 45, Public
Statutes, as to written decision and a record thereof.

CASE, for personal injuries resulting in the death of the plain-
tiff’s intestate. Facts agreed, and case transferred from the Sep-
tember term, 1902, of the superior court by Young, J.

June 22, 1901, as the plaintiff’s intestate was driving along a
highway in Rochester, the horse became frightened at a reel of
wire which had been left beside and within the highway by one
Kendall, who had the contract for constructing certain overhead
work which the Massachusetts Construction Company was build-
ing for the defendant street railway. Kendall and the Construc-
tion Company were made parties defendant.

The street railway was incorporated by the legislature (Laws
1889, c. 178) and duly organized. The records of the city of
Rochester show that the following steps were taken toward the
laying out of the road:

A petition asking that the tracks, poles, lines, wires, etc., of the
railway <be located, and the grade of said tracks be determined
and fixed as required by the charter of said company and the
statutes of said state,” was presented to the mayor and ecity
council. The required notice was given, and on the return day
of the petition the mayor and city council took a view of the pro-
posed route. The hearing was continued until February 11, 1901,
when action was taken, as appears by the following record of the
council meeting: ¢The hearing on the petition of the Rochester
Street Railway Company being in order, L. P. Snow, in behalf of
the company, made a brief statement as to the proposed route and
side of the street to be occupied, and called Engineer Springfield
and President Lovell, who were sworn and testified as to the pro-
posed route, material to be used, etc. On motion of Councilman
Wallace, voted a general location as shown by engineer’s plan be
granted the street railway company. On motion of Councilman
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Meader, voted the committee on roads, bridges, and drains have
general supervision of the layout of the road, and report to the
council at the regular meeting in March.” The hearing on the
petition for the lay-out of the railway was continued from time to
time while the road was being built, until December 10, 1901,
when a lay-out giving a detailed description of the tracks and poles
of the company as they then existed on the ground was duly
drawn, signed, filed, and recorded in the city records.

Subject to exception, the court ordered a nonsuit as to the street
railway and the Massachusetts Construction Company. If the
location of the street railway was sufficient against the plaintiff to
authorize the work to be done in the highway, including the erec-
tion of poles and the stringing of wires as Kendall was doing,
there is to be judgment for those defendants; otherwise the non-
suit is to be stricken off.

Folker ¢ Gunnison and George B. Cochrane, for the plaintiff.

Leslie P. Snow, for the defendants.

Remick, J. Before the defendant railway company could right-
fully occupy the street with their works, they were bound to
secure a determination by the proper authority of the following
questions: (1) Whether the public good required the construc-
tion of the proposed railway ; (2) whether the public good required
its construction over this particular strect; and (8) where upon
the street the public good required the track, poles, wires, and
other appliances to be located. Laws 1889, ¢. 178, s. 2; Laws
1895, ¢. 27, ss. 8, 55 Petition of Nashua Street Roilway, 69 N. H.
275, 276, 278.

That the public good required the construction of the railway,
“was decided by the legislature when the corporation’s charter
was granted.”  Petition of Nashua Street Railway, 69 N. H. 275,
278. Whether the public good required the construction of the
railway upon the street in question, rather than over some other
route, and if so, where upon the street, were questions which the
charter of the defendant railway company in express terms referred
to the selectinen of Rochester, to be by them inquired of and deter-
mined, «in like manner as highways are laid out.” TLaws 1889,
e. 178, s. 23 DPetition of Nashua Strect Railway, 69 N. 1. 275.

Had the selectmen or corresponding municipal authority of
Rochester, at the time of the plaintiff’s injury, determined «in like
manner ag highways ave laid out,” that the public good required
the construction of the railway upon the street in question, and
where therein it should be located? Section 1, chapter 45, Public
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Statutes, provides: «On petition to the selectmen for the laying
out or altering of highways, or for laying out lands for any public
use, and generally for the purpose of deciding any question affect-
ing the conflicting rights or claims of different persons, their pro-
ceedings shall be governed by the following rules.” Sections 2
and 3 relate to notice ; and as the notice in the present case is not
questioned, they are immaterial. Section 4 provides: ¢«They [the
selectmen] shall make their decision in writing, and cause the
petition, order of notice, evidence of service, and their decision to
be filed in the town clerk’s office and recorded at length upon the
town records; and their decision shall be of no force or effect
until the same is done.” At the time of the plaintiff’s injury, the
foregoing provision had not been complied with. If it could be
said, upon the findings, that the vote of February 11, 1901, was a
“decision in writing ” that the public good required the construc-
tion. of the railroad over the street in question, and that the
minutes of the meeting of the city council were a record thereof
sufficient to answer the requirements of ‘the statute, by no stretch
could it be said that the vote of that date was a determination of
the 'question of particular location. The vote in terms grants
nothing more than a ¢“general location,” while the subsequent
votes and conduct of the city council show concluswely that there
was no location or record thereof, within the meaning of the stat-
ute, until December 10, 1901, long after the plaintiff was injured.
The action of February 11, 1901, did not, therefore, authorize
occupation of the street by the defendants for the purpose alleged.

Itis urged that the charter provision requiring that the ¢railroad
shall be laid out by the selectmen of said Rochester in like manner
as highways are laid out” was repealed by chapter 27, Laws 1895.
By the express terms of that act, charters theretofore granted were
altered and amended only so far as inconsistent therewith. Peti-
tion of Nashuo Street Roaslway, 69 N. H. 275; Petition of Keene
Hlectric Roilway, 68 N. H. 434. Whatever inconsistency there
may be between the provisions of that chapter and other provi-
sions relating to the laying out of highways, we discover no in-
consistency between anything in that chapter and the particular
provision of the highway law: that until a decision and record, in
accordance with section 4, chapter 45, Public Statutes, all steps in
the laying out of a highway are without force or effect. If there
had been nothing in the charter making the proceedings for loca-
tion subject to that provision, and the proceedings had been under
section b, chapter 27, Laws 1895, exclusively, still they would
have been subject to that provision by virtue of section. 1, chapter
46, Public Statutes.

The sweeping terms of the statute leave the court no liberty to
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regard the general considerations urged by the defendants. The
statute compels the conclusion that at the time of the plaintiff’s
injury the defendants’ occupation of the strect for the purpose
alleged was unauthorized. :

Nonsuit stricken off.

CHASE, J., was absent: the others concurred.

Rockingham,
March. 3, 1903.

Lrrroe v, Bostox & MAINE RAILROAD.

In an action for porsonal injuries sustained by a highway traveler through
collision with an electric car, a motion for a nonsuit is properly denied if
the evidence warrants a finding that the accident resulted from the motor-
man’s failure to exercise due care in the management of the car at a time
when he cught reasonably to have apprehended that the plaintiff’s negli-
gence would place him in a position of danger.

A challenge to a defendant railroad company to make experiments for the
purpose of showing the distance in which a car can be stopped, made in
the presence of the jury during closing argument for the plaintiff, is
improper and prejudical, and furnishes sufficient cause for setting aside a.
verdict.

Cagg, for personal injuries. Trial by jury and verdict for the
plaintiff. Transferred from the April term, 1902, of the superior
court by Pike, J.

The defendants’ motion for a nonsuit was denied, subject to
exception. The defendants also excepted to remarks of the plain-
tiff’s counsel in closing argument, wherein he challenged the
defendants to then make experiments showing the distance in
which an electric car like the one in question could be stopped.

Samuel W. Emery, for the plaintiff.

Frink ¢ Marvin, for the defendants.

3inaHAM, d. The defendants contend that the plaintiff’s injury
was due to his negligence in attempting to cross the track without
making any effort to ascertain whether a car was approaching.
The plaintiff concedes that if his conduct in approaching and
entering upon the track as he did was negligent, and a proximate
and contributing cause of his injury, the defendants’ position



