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the defendants. Thebyurgedconsiderationstbe generalregard
the time of thethat at plaintiff’sthe conclusioncompelsstatute

the street for theof purposethe defendants’ occupationinjury
unauthorized.wasalleged

Nonsuit stricken off.

Chase, J., the others concurred.was absent:

Rockingham,
3, 1903.March

Railroad.v. & MaineLittle Boston

by highwaypersonal injuries througha travelerIn an action for sustained
car, properlya a nonsuit is ifan electric motion for deniedcollision with

findinga that the accident resulted from theevidence motor-the warrants
managementindue care the car aman’s failure to exercise of the at time

reasonably apprehendedought plaintiff’s negli-to have that thehewhen
place position danger.gence him in a ofwould

company experimentschallengeA a defendant railroad to maketo for the
purpose showing stopped,in aof the distance car canwhich be inmade

presence jury during closing argument plaintiff,the of the for the is
improper prejudical, and settingand furnishes sufficient cause for aaside
verdict.

Case, for Trial andpersonal injuries. by jury verdict for the
term, 1902,from theTransferred ofApril theplaintiff. superior

Pike, J.court by
denied,motion for a nonsuitThe defendants’ was tosubject

The also to remarks ofexcepteddefendants theexception. plain-
intiff’s counsel wherein heclosing argument, thechallenged

to then makedefendants experiments the indistanceshowing
like one inwhich an electric car the could bequestion stopped.

for theSamuel W.F/mery, plaintiff.

Marvin, for theFrink defendants.

Bingham, J. The defendants contend that the plaintiff’s injury
inhis towas due to cross the tracknegligence attempting without

effort to ascertain whether a car wasanymaking approaching.
that ifThe concedes his conduct inplaintiff andapproaching

didthe track as he was and aentering upon negligent, proximate
ofcause his theand contributing injury, defendants’ position
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answer, however,'be correct. His iswould that there was evi-
were warranted indence from which the jury that his con-finding
andwas not a ofduct cause hisproximate contributing injury,

was duebut that the accident to thesolely of thenegligence
inmotorman notdefendants’ the car after heseasonably stopping

track,his towardsaw the turn horses theplaintiff apparently
car,in front of andto cross the when knewhe orintending ought

have known theto that ifplaintiff’s carriednegligent purpose,
out, himwould the track whenupon the car reached theplace

where he wasplace crossing.
441,Railroad, 450,In 70 N. H.v. where theGrahagan engineer

the the tracksaw without theplaintiff approaching observing
“train, it was if theheld that knew orapproaching engineer ought

have known that theto would himplaintiff’s negligence place
it,the when trainthe reached the wasupon crossing engineer

bound to avoid the as if hecollision saw theequally plaintiff
on Andthe track.” the rule announced in Parkinsonactually v.

28,H.Street 71 N. where the motorman theRailway, saw plain­
track, was,the iftiff that the carewant of createsupon plaintiff’s
situation,a and thereafter the defendant the exer­dangerous by

could, while thecise of care the ofordinary exerciseplaintiff by
not, accident,could avoid the thelike care defendants’ want of

under cause,care such circumstances is the orlegal proximate
thewhile furnishedplaintiff’s the occasion fornegligence merely

the injury.
In the case there was thatevidence the did notpresent plaintiff

him;until itsee the car was that whenapproaching right upon
his toward hehe turned horses the track was the motor-seen by

man, who hethen was to the incross trackthought intending
car;front of the that the motorman hadthen to know thatreason

collision;inif continued his there aplaintiffthe would bepurpose
the motorman couldand that have avoided the accident by apply-

timethe brakes at before the car was within feet ofanying forty
the where the was If itplaintiff the track. alsoplace crossing

fromhave ‘been found thecould evidence the carafter wasthat
feet ofwithin the of the Collisionforty place it was thebeyond

accident,of the motorman to have then andprevented thepower
find,did itif the so cannot said wouldbe that not bejury they

in also that the was infinding so situated refer-justified plaintiff
to the track that he could haveence not avoided accident.the

evidence,Under the circumstances the thepresented by jury
therefore inwere warranted that the orconcluding legal proxi-

of the wasmate cause theplaintiff’s injury defendants’ failure to
care, motorman,reasonable after theexercise the plaintiffseeing

track,the shouldwas have known thatnegligently approaching
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would, him the track whenliis the carplace uponnegligence
the where he was it.reached point crossing

If for init would have been the defendants thepermissible
of the trial to have evidence ofcourse orpresented experiments,

a view to have made before theexperimentsupon jury, showing
in a inwhat distance car as the one was couldequipped question

and forhave been the counsel to thatstopped, plaintiff’s argue
did itnot do so because would have shown that the oar couldthey

inhave been the distance the claimedstopped plaintiff (questions
himnot here it was for in hisimproperconsidered), closing argu-

to toment the then the defendants to make suchjury challenge
that the evidence was closed. At thatexperiments, knowing

of the hadcase the defendants no to offer furtherstage legal right
evidence, and it was that theexceedingly improbable presiding

would then have a view for Tojustice permitted any purpose.
defendants, inthe the of the to then makechallenge presence jury,

counsel,doneas was the was unwar-experiments, by plaintiff’s
ranted, and A new trial must had.beimproper, prejudicial.

setVerdict aside.

Chase, J., was absent: the concurred.others

Carroll,
3, 1903.March

Tuftonborough.a., v.Bennett & Ap'ts,

parties and,highwayin proceedings,of a are notThe inhabitants town as
taxpayers merely, they right appearhave no to and inindividual be heard

opposition.
personprovision, “any aggrieved” may appealstatutory thatThe from a

laying highway, right uponout a confersof selectmen thatdecision those
by proceedingin or affected the inonly are interested some mannerwho

public generally.by thenot shared

Appeal, the decision of the selectmen offrom Tuftonborough
areThe citizens andout a plaintiffshighway. taxpayerslaying

town, inare not otherwise interested theof the but proceedings.
to dismiss was atdefendants’ motion the OctobergrantedThe

court, Peaslee,1902, J.,term, the byof tosuperior subject
exception.

Foote, for theArthur L. plaintiffs.

Abbott,Sewall for the defendants.W.


