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his negligence would place him wupon the track when the car
reached the point where he was crossing it.

If it would have been permissible for the defendants in the
course of the trial to have presented evidence of experiments, or
upon a view to have made experiments before the jury, showing
in what distance a car cquipped as the one in question was could
have been stopped, and for the plaintiff’s counsel to argue that
they did not do so because it would have shown that the car could
have been stopped in the distance the plaintiff claimed (questions
not here considered), it was improper for him in his closing argu-
ment to the jury to then challenge the defendants to make such
experiments, knowing that the ecvidence was closed. At that
stage of the case the defendants had no legal right to offer further
evidence, ard it was exceedingly improbable that the presiding
justice would then have permitted a view for any purpose. To
challenge the defendants, in the presence of the jury, to then make
experiments, as was done by the plaintiff’s coumsel, was unwar-
ranted, improper, and prejudicial. A new trial must be had.

Verdict set aside.

CHASE, J., was absent: the others concurred.

Carroll,
March 3, 1908.

Bexxurr ¢ a., Ap’ts, v. TUFTONBOROUGH.

The inhabitants of a town are not parties in highway proceedings, and, as
individual taxpayers merely, they have no right to appear and be heard in
opposition.

The statutory provision, that ‘“any person aggrieved’ may appeal from a
decision of selectmen laying out a highway, confers that right upon those
only who are inferested in or affected by the proceceding in some manner
not shared by the public generally. ’

APPRAL, from the decision of the selectmen of Tuftonborough
laying out a highway. The plaintiffs are citizens and taxpayers
of the town, but are not otherwise interested in the proceedings.
The defendants’ motion to dismiss was granted at the October
term, 1902, of the superior court, by Peaslee, J., subject to
exception.

Arthwr L. Foote, for the plaintiffs.
Sewall W. Abbott, for the defendants.
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Parsows, C. J. The inhabitants of a town are not parties in
highway proceedings. Landaff’s Petition, 34 N. H. 168, 172. Indi-
vidual taxpayers, as such, have no right to appear and be heard in
opposition to the laying of a highway. They are represented by
the town, the aggregation of all the taxpayers, voters, and citizens
who reside therein. Buwrnham v. Goffstown, 50 N. H. 560, 562,
568. «Towns are given no right of appeal from the decision of
the selectmen. The presumption is that no injustice will be done
them by the action of their own citizens, equally interested with
other citizens in preventing unnecessary burdens. They have the
‘power to discontinue the road at any time.”  Carpenter’s Petition,
67 N. H. 574; Hames’ Petition, 16 N. H. 4438, 448. As the right
of appeal is not given to «any person,” or to ‘any taxpayer,” or
to “any citizen,” but only to ¢“any person aggrieved” (P. S.,
c. 68, s. 2), it must be understood that the legislature intended to
give this right to those persons only who were interested in or
affected by the proceedings in some manner differently from the
public, citizens, and taxpayers generally. Zhe King v. Essex, 5
B. & C. 481. The extent or character of an interest or injury suffi-
cient to constitute one a person aggrieved, by differentiation from
taxpayers and citizens generally, is a question not raised. The
plaintiffs have alleged nothing distinguishing their right and inter-
est from that of other citizens and taxpayers. Generally, it may
be said that one cannot be legally aggrieved by a decision unless
he has some private right which is affected thereby. The King v.
Dewsnap, 16 Bast 195, 196 ; The King v. Middlesex, 8 B. & Ad.
988 ;. Bryant v. Allen, 6 N. H. 116, 118; Clark v. Courser, 29
N. H. 170; Shirley v. Healds, 34 N. H. 407, 411 ; Melntire v.
MelIntire, 64 N. H. 609; Wiggin v. Swett, 6 Met. 194, 197 ; Law-
less v. Reagan, 128 Mass. 592, 598 ; Chandler v. Commissioners,
141 Mass. 208 ; Travis v. Waters, 12 Johns. 500, 511. It is not
necessary now to decide that in no case could a taxpayer be
aggrieved by the imposition of a burden upon the municipality of
which he is 2 member. The legislative intention in this case not
to confer an indiscriminate right of appeal is sufﬁ01ent1y clear. It
is not probable that a right of appeal not considered necessary for
the whole body of taxpayers in their corporate capacify was
intended to be given to individual taxpayers, who have as such no
right to appear and be heard. Burnham v. Goffstown, supra.

Exception overruled.

CHASE, J., was absent: the others concurred.




