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Carroll,
3,March 1903.

v.Weston Nevers.

assignment uponIf a may prejudi-common-law is made conditions which be
creditors,rightscial pre-to the of their assent thereto cannot inferred orbe

sumed.
assignment creditors,A common-law for the benefit of inexecuted another

thereof,by against subsequentstate a resident is as anot valid attachment
assignor’s Hampshire byof the non-assentingNew real aestate resident

creditor.
plaintiff entry, conveyanceA in a of claims underwrit who title a made sub-

attachment,sequently to the possession bydefendant’s cannot recover
levyshowing respects'the land inthat on the not allwas valid.

Entry.Writ oe Facts Transferred fromagreed. the March
term, 1902, Stone,of the court J.superior by

Weston, Maine,aJohn resident of the owner of certainbeing
located in this on 30, 1896,real estate November acounty, made

incommon-law Maine to one aassignment also residentHastings,
state,that all forof of his the benefit ofproperty his creditors.

aOn the same he executed deed ofday his real inestate this state
in ofto consideration the trust createdHastings, theby assign-

1,ment. This wasdeed recorded December 1896. In the assign-
“ment to execute theagreed trustHastings to theaccording pro-
law,of this andvisions instniment to and in aagreeably case of

Weston,of of thedecree saidinsolvency under the insolvency
laws, and the of an in . .appointment .assignee toinsolvency,

...transfer to such all theassignee then remain-property
in handshis which is now to himing conveyed this instrumentby

of trust.”
2,1896, defendant, state,December the a citizen of this attached

in Weston,this inreal estate state an action andagainst having
therein,a aobtained anjudgment duly began oflevy execution

15, 1898,thereon; and on October he received theofpossession
in from theland sheriff undercontroversy the The returnlevy.

5, 23,of the was recordedduly December 1898.levy February
1897, in accordance with theHastings, terms of the assignment

Weston,and his fromdeed the land aconveyed by quitclaim
for a valuable consideration todeed third who on Decem-parties,

17, 1897, consideration,ber for a valuable the landconveyed aby
todeed thequitclaim plaintiff.

E. Weeks,Edward andHastings Erante fox the(of Maine) plain-
tiff.

James A. for the defendant.Edgerly,
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oflaws do not affect theWat,net?., insolvencyJ. State rights
inin of his claim the state ofthe collectioncreditora non-resident

tohimself theirdomicile, he has voluntarily-unlesshis submitted
Mason, H. But a64 N. 10. common-lawCarbeev.-operation.

restricted,made, thus andis not ordinarilywhereverassignment,
alike, if it contains noand non-resident creditorsresidentbinds

v.and in faith. Roberts Nor­is made goodprovisionsprejudicial
a of creditorsIn such case the assentcross, mayN. H. 533.69

43 N. H. which affordsGreenleaf,v.be 421),presumed (Fellows
the and oftransfer the establishmentfora sufficient consideration

assent, the holds theof theirIn the absence assigneetrust.the
,alone;of, for,the trustee the debtor andortheas agentproperty

thetherefore, to attachment debtor’s creditors.is, subject byit
N,129;Richardson, 113,N. 10 H.5 H. Hurd v. Silsby,v.Haven

be when theof cannot presumedThe creditors assign­assent108.
which tomayconditions beunnecessary prejudicialment contains

Co., 25of creditors. v.Spinney Hosierysubstantial rightsthe
Davis,Warren, ;N. 430 449; 43 H. Bank v.DerryBrown v.N. H.

548, 550.N. H.
it not that of Weston’s creditorsdoes appear anyIn this case

or that the was of hishis oneassigneeto assignment,assented
assent be inferred orNor can such presumed. Uponcreditors.

was without sothe considerationconveyancefacts reported,the
O’Brien, 314;Pierce v. 129are interested. Mass.far creditorsas

142 Mass. 53. The thev. acceptedHyman, assigneeFaulkner
if a decreethat of should issueinsolvencythe conditiontrust upon

resided,Maine,ofin the state where both heWestonagainst
in ofto the net allthe assignee insolvency proceedstransferwould

under thehe had received which wouldassignment,the property
state,inlocated that but the realthenot only propertyinclude

'in this state. Whether the creditors wouldlocated agreeestate
inof the case Weston forpropertya applieddispositionto such

Maine,of ina cannot be deter­insolvencydecreeand obtained
as a matter of merecourt presumption.the Theymined by

that the Newdebtor’s real es­reasonably Hampshireprefermight
be and the added thesold to other assetsproceedsnotshouldtate

ofMaine court haveinsolvencythe might jurisdiction.whichover
to to a whichbe assent scheme thebynot willingmightThey

obtain overindirectlystate should jurisdiction prop­of onecourt
state, itwhich could not Asacquire directly.in anothererty

result,tothis leads no thesatisfactorysubjectuponspeculation
that creditor assented to theanycannot presume assignment.court

without consideration astherefore credi­against attachingIt was
no consideration for the deed fromtors, furnished the debtorand

Adams, 18v. Pick. 245.Osbornthe assignee.to
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The defendant’s attachment been made before thehaving as­
land,of the the of the andlatter thesignee’s conveyance grantees

title under them areplaintiff with notice ofclaiming chargeable
its existence. the interest inThey acquired only theassignee’s
land, whatever that have been. It is certain thatmay ac­they

no title the attachment. Andas as thequired defendantagainst
is in under to andhis madelevy,possession perfect hispreserve

attachment,title is init this actionunnecessary to considerby
was in awhether the all valid. In writ oflevy respects theentry

must the ownrecover of hisplaintiff upon strength title—not upon
Clark,the weakness of the defendant’s. v. 34 N.Goulding H.

;148, 304,Bartlett, 307;155 N. H.v. 55 Lear v.Spaulding Dur­
H.64 N. 618.gin,

If it that some creditors assented toappeared the assignment
attachment,before the it be to considermight whethernecessary

the of the could best be determined in this formrights parties of
action, or there notwhether bo matters involvedmight requiring

83;the aid of 6Leeds N. H.v. Hurd v.equity. Sayward, Silsby,
;Co., Norcross,v. Roberts v.supra; Spinney Hosiery supra supra;

Faulkner v. The facts incontained theHyman, supra. present
not acase do consideration of thatjustify question.

noAlthough the court madesuperior the factsupon sub-ruling
mitted and no raisedis whichquestion would haveupon exception,
been a better method of the case has been considered asprocedure,

the had a ;court entered tononsuitthough andsubject exception
is,the result that as wasthere no evidence of assent theto assign-

creditors,ment the ofon and suchpart as assent cannot be pre-
court,sumed the the aby title fails as matter of law.plaintiff’s

theJudgment for defendant.

Chase, J., absent;was the others concurred.

Oarroll,
3, 1903.March

a.Brackett v. McIntire a.& &
“ byA a rescind all action taken relatingvote of town to the selectmen to a

” operatesproposed as a highwaynew road discontinuance of the laid out
by them.

Petition, writfor a of mandamus the defendantsagainst as
of toselectmen the of aTuftonborough, compel building highway.

found, term,and case transferred 1902,Facts from the October of
Peaslee,court, J.the superior by


