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legal and equitable rights of the ward while within this jurisdic-
tion.  Woedworth v. Spring, 4 Allen 821. Upon all the evidence,
the superior court should determine the question whether the
child’s welfare will be best promoted by taking her from her rela-
tives with whom she has lived for many years and for whom she
may bave feelings of filial vegard, and placing her in the custody
of the relator, an officer appointed under the laws of Vermont.
While the official character of the relator may have a legitimate
bearing upon the question of custody, other considerations may be
of controlling significance. The wishes of the child, who is about
thirteen years old, would seem to be enfitled to considerable
weight.  Church Hab. Corp., s. 447. The exclusion of the evi-
dence offered by the defendant was erroneous.

The defendant’s motion to dismiss the petition was properly
denied. Trom what has already been said, it is apparent that the
relator may be the proper person to have the custody of the child,
not because of his absolute right thereto, which, if it exists, is
derived from the laws of another state and can only be recognized
here as a matter of comity (Leonard v. Putnam, 51 N. EFL. 247 ;
Morgan v. Potter, 157 U. S. 195; Sto. Conf. Laws, ss. 499, 504,
504a), but because the substantial interests of the child authorize
that conelusion.

The delendant’s first exception is overruled, and the second is
sustained.

Order set aside.

CHASE, J., was absent: the others concurred.

Grafton, )
March 8, 1908. §

o

Prorize & Fruame Horerns Co. ». BICKFORD.
/

In an action of trespass quare elursiin, the fact that the plaintiff describes his
close as a single tract does not necessarily put the title to the whole in
issue; and the party maintaining against the other a right to the possession.
of that portion of the premises whero the trespass was committed is enti-
tled to judgment, without roference to the title of the remainder of the
land described in the declaration or plea.

A deposition of a party, which would be incompetent if offered as substan-
tive evidence, is admissible {0 prove admissions or declarations of the
deponent pertinent to the issues on trial.

Tresrass quare clausum. Trial at the September term, 1902,
of the superior court before Wallace, C. J.
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The plaintiffs described their close as Lot No. 11, Range 8, in
Franconia. This lot contains about 160 acres, and was at one
time divided into four quarters or sections, the first north quarter
being a parallelogram off the north side of the lot, the second north
quarter a similar tract just below the first north quarter, the first
south quarter a parallelogram off the south side of the lot, and the
second south quarter the tract between the first south and second
north quarters. Iach quarter contained about thirty-nine acres.
The alleged trespass was upon the first south quarter. The
defendant pleaded title in himself to the south quarters, and the
general issue.

The defendant claimed that the title to that quarter only upon
which the trespass was committed was in issue. Subject to excep-
tion, the court ruled that the title to the whole lot was involved.
It was found that the plaintiffs were in possession of the first
south quarter, and that there was no evidence of title in the
defendant to this quarter.

Subject to exception, the plaintiffs introduced certain parts of
the defendant’s deposition taken by them on August 18, 1902, as
admissions showing the defendant’s knowledge of the plcbintiffs
possession of the land in dispute. The deposition was not filed
until during the trial, on October 2, when the defendant was in
court ready to testify.

The court found a verdict for the plaintiffs, and reported vari-
ous rulings as to the title of the plaintiffs to the whole lot, which
are not material to the result reached in the opinion.

Batchellor § Mitchell and Smith ¢ Smith, for the plaintiffs.

Greorge F. Morris, William H. Sawyer, and Seott Sloane, for the
defendant.

Parsons, C.J. The fact that the plaintiffs described their
close as a single tract did not necessarily put the title to the whole
in issue, and the ruling to that effect at the trial was erroneous.
Cassidy v. Mudgett, 71 N.H. 491. The gist of the action of tres-
pass quare clauswm is the disturbance to the possession. Rither
party who maintaing against the other his right to the possession.
of that portion of the premises where the trespass was committed
is entitled to judgment, without reference to the title or right of
possession in the balance of the land described in the declaration
or plea. The plaintiff, having the right to the spot trespassed
upon, recovers because his possession has been disturbed ; while,
on the contrary, the defendant, by proving his right to all the land
upon which he entered, establishes his non-disturbance of the
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plaintiff’s possession. The allegation as to title to the whole close,
whether in the declaration or plea, is divisible, and is sustained by
proof of title to that part where the trespass occurred, although the
adverse party owns other portions of the close. Knowles v. Dow,
20 N. H. 135; Wheeler v. Rowell, T N. L. 515 ; Peaslee v. Wud-
lesgh, 5 N. H. 817; Rich v. Rich, 16 Wend. 663, 671; King v.
Dunn, 21 Wend. 258 ; Richards v. Peake, 2 B. & C. 918 ; Tapley
v. Wainwright, 5 B. & Ad. 895; Bassett v. Mitchell, 2 B. & Ad.
99; Swmith v. Royston, 8 M. & W. 381; 2 Gr. Ev., ss. 613, 618,
626.

In the present case, the defendant did not trespass upon or
claim title to either of the north quarters; consequently the title
to these quarters was in no way involved in the suit. If under
his plea of not guilty it had been established that no trespass had
been committed upon any quarter, the defendant would have been
entitled to judgment, and the question of title to no part of the
lot would have been involved. It has been found that the de-
fendant did trespass upon the first south quarter, of which the
plaintiff was in possession, a fact admitted by the plea lberum
tenementum (2 Gr. Bv., s. 626) ; and as it is conceded the defend-
ant showed no title to this quarter, the defendant fails on both
pleas as to this land, and the plaintiffs are entitled to judgment
without reference to the state of their title to the balance of the
lot. Whether the plaintiffs or the defendants have title to the
second south quarter, is immaterial here. If it were determined
that the defendant had the title, the judgment required in this
suit would in no way be affected. As the title of the parties to
the second south quarter is not material to the judgment, the title
thereto cannot be determined by the judgment to be now rendered,
and a discussion of the legal questions presented by the claims of
the parties as to such title would serve no useful purpose. The
plaintiffs have not deemed it wise to transformn their action by
amendment, so that a judgment deciding the question of title
could be rendered, and the question of title to the second south
quarter must remain undetermined by this suit. The rulings of
the court upon the question of title favorable to the plaintiffs, to
which the defendant excepts, have not been considered, becausc,
conceding them all to have Dbeen erroneous, nevertheless, in this
form of action the plaintiffs would still be entitled to judgment
upon the verdict.

If the deposition of the defendant was incompetent as substan-
tive evidence, either because not filed as required by statute or
becausc the deponent was present in court, nevertheless, any
admissions or declarations of the defendant pertinent to any issue
on trial were competent to be proved by the adverse party; and
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it is immaterial whether such declarations were proved by oral
testimony of one who heard them, or by the defendant’s signed
statement in the form of a deposition. Pheniz Ins. Co. v. Clark,
58 N. H. 164. '

The exception to the ruling that the title to the whole of the
land described in the declaration was in issue is sustained. The
exception to the use of the deposition permitted is “overruled.
The remaining exceptions are not considered. The order is,

Judgment for the plaintiffs.

All concurred.

Coos,
Marxch 3, 1908.

LaAMOUREUX v. MORIN ¢ 7., LauBERrT, Claimant.

‘The fact that a highway commissioner, acting without formal authority
from the city council, customarily accepted assignments of future earnings
by those employed in his department, and that such wages were paid to
the assignees by the city treasurer, warrants a finding that the municipal-
ity constituted the acceptor an agent for that purpose.

FormreN ATTACHMENT. Facts agreed, and case transferred from
the November term, 1902, of the superior court by Young, J.

The defendant was employed by the city of Berlin as a laborer
in the street department. He was hired by and worked under
John B. Noyes, highway commissioner of the city. May 17, 1902,
the defendant, for a valuable consideration, assigned to Joseph
Lambert all wages to be earned while in the employ of the city.
The assignment was presented to Noyes, who wrote upon its face,
«Accepted, John B. Noyes, street commissioner.” The assignment
and alleged acceptance were duly recorded with the city clerk.
Subsequently this action was begun, and.-the plaintiff attached the
goods, effects, and credits of the defendant in the hands of the
city. The city disclosed $28.88 due on account of the defendant’s
labor, set up the assignment, and denied its liability. The city
council never authorized the highway commissioner or any other
person to "accept assignments drawn upon it. Ifor several years
the highway commissioner had been accustomed to accept assign-
ments of wages made by men working under him, and the wages
afterward earned by the assignors had been paid to the assignees
by the city treasurer.




