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of whileand the ward within thisequitable rights jurisdic-legal
evidence,321.v. 4 Allen alltion. theWoodworth Spring, Upon

should determine thethe court whether thequestionsuperior
welfare will be best her from herpromoted bychild’s rela-taking

andwith whom she has lived for for whomtives shemany years
have of filial her inand the custodymay feelings regard, placing

relator,of an officer under the of Yerrnont.the lawsappointed
the official character of the relator have aWhile may legitimate

the of otherquestion considerations beupon mayhearing custody,
child,of The wishes of the is aboutwhocontrolling significance.

old,thirteen would seem to he entitled toyears considerable
Church Hab. s. The447. exclusion of the evi-weight. Corp.,

dence offered the defendant was erroneous.by
motion toThe defendant’s dismiss the waspetition properly

said,From whatdenied. has been thatit is thealready apparent
child,relator be the haveto the of themay proper person custody

thereto, which, exists,not because of his absolute if it isright
from the laws of another state andderived can beonly recognized

Putnam, 247;ahero as matter of v. 51 H.comity N.(Leonard
Potter, 195; Laws, 499, 504,v. 157 S.Morgan U. Conf. ss.Sto.

tliebut because substantial interests of the child authorize504a),
that conclusion.

overruled,The defendant’s first andisexception the second is
sustained.

Order aside.set

Chase, J., absent: thewas others concurred.

Grafton,
3,March 1903.

&Profile Flume Co. v.Hotels Bickford.

trespass qiiare clai'mim,In a:i action of plaintiffthe fact that the describes his
singleclose as a necessarily puttract does not inthe title to the whole

issue; party maintaining againstand the right possessionthe other a to the
portion promisesof trespassthat of the thewhere committed is enti-was
judgment,tled to without reference to the title of the remainder of the

land plea.described in the declaration or
depositionA party,of incompetenta which would bo if offered as substan-

evidence, provetive is admissible to admissions or declarations of the
deponent pertinent to the issues on trial.

Trespass term,clausum. Trialquare 1902,at the September
of the courtsuperior Wallace,before J.C.
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described, 11, 8, intheir close as Lot No.The plaintiffs Range
ácres,This lot contains about 160 and was at oneFranconia.

sections,or firsttime divided into four the northquarters quarter
lot,off the north of the northa side the secondparallelogrambeing

a similar tract below the first north the firstquarter,quarter just
lot,a of and thesouth off the south side thequarter parallelogram

tract andsouth the between the first south secondsecond quarter
north Each contained about acres.quarterquarters. thirty-nine
The was the first south Thetrespass upon quarter.alleged

in himself and thedefendant title to the south quarters,pleaded
issue.general

that the thatThe defendant claimed title to quarter only upon
in issue. to excep-which the was committed wastrespass Subject

tion, ruled that the title to the whole lot was involved.the court
in firstIt that were of thewas found the plaintiffs possession

and was in thethat there no evidence of titlesouth quarter,
thisdefendant to quarter.

ofthe introduced certainto exception, plaintiffs partsSubject
13, 1902,taken asthem onbythe defendant’s deposition August

ofthe defendant’s theadmissions showing knowledge plaintiffs’
filedthe land in The was notof dispute. depositionpossession

2, intrial, the wasuntil the on October when defendantduring
court toready testify.

for and vari-found a the reportedThe court verdict plaintiffs,
lot,the whichthe of the to wholeous as to title plaintiffsrulings

reached inare material to the result the opinion.not

Smith,Smith for theBatchellor Mitchell and plaintiffs.

Sloane, theMorris, 3. Scott forandF. Sawyer,WilliamGreorge
defendant.

theirParsons, J. fact that the describedC. The plaintiffs
wholethe to thenot titlea tract did necessarily putclose as single

that at the trial was erroneous.issue, the to effectin and ruling
tres-of ofN. H. 491. The the action71Mudgett, gistv.Cassidy

Eitherto theclausum the disturbance possession.ispass quare
tothe other his the possessionrightwho maintains againstparty

the committedof where wastrespasstheof that premisesportion
oftheto title orwithout reference righttois entitled judgment,

in declarationof the land described thein the balancepossession
to the trespassedtheThe plaintiff, having right spotor plea.

while,disturbed;has beenbecause his possessionrecoversupon,
landdefendant, his all thethe toby proving righton the contrary,

of theentered, establishes his non-disturbancewhich heupon
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close,the wholeas to title toThe allegationpossession.plaintiff’s
divisible, and is sustained byor isin the declaration plea,whether

occurred, thethe althoughthat where trespassof title to partproof
Dow,v.Knowlesof the close.owns other portionsadverse party

Rowell, 515; v.N. H. Peaslee Wad­; v. 720 N. H. 135 Wheeler
663, 671; v.Rich,317; King16 Wend.N. H. Rich v.5leigh,

918;Peake, 2253; B. & C.Dunn, Richards v. Tapley21 Wend.
Mitchell, &395; 2 B. Ad.Bassett v.5 B. & Ad.v. Wainwright,

618,381; 613,Ev.,2 ss.& Gr.99; 8 M. W.Smith v. Royston,
626.

orcase, did notthe defendant trespass uponIn the present
the titlenorth consequentlyto either of the quarters;claim title
If underinin involved the suit.was no wayto these quarters

hadthat nohad been established trespassnot ithis of guiltyplea
beenwould havethe defendantbeen committed upon any quarter,

of theof title to noand the partentitled to questionjudgment,
de-that theIt has been foundhave been involved.lot would

which thefirst south ofthe quarter,fendant did trespass upon
liberumthein a fact admitted pleawas possession, byplaintiff

Ev., ; the defend-s. and as it is concededGr.tenementum(2 626)
the fails on bothtitle to this defendantant showed no quarter,

land, are entitled tothis and the judgmentas to plaintiffspleas
of theof their title to the balancereference to the statewithout

title to theor the defendants haveWhether thelot. plaintiffs
If determinedis immaterial here. it weresouth quarter,second

title, in thisthehad the requiredthat the defendant judgment
tothe thein no be affected. As title of partiessuit would way

titlematerial to the thesouth is notthe second quarter judgment,
rendered,the to be nowcannot be determinedthereto by judgment
claims ofof theand a discussion the questions presented bylegal

Theas to such title would serve no useful purpose.the parties
actionnot it wise to transform their byhave deemedplaintiffs

amendment, of titlethat theso a questionjudgment deciding
rendered, of southbe and the title to the secondquestioncould

The ofmust remain undetermined this suit. rulingsbyquarter
toof title to thethe court the favorablequestion plaintiffs,upon

because,considered,defendant have not beenwhich the excepts,
nevertheless,erroneous, in thisthem all to have beenconceding

the would still be entitled toform of action plaintiffs judgment
the verdict.upon

substan-If the of the defendant was asdeposition incompetent
evidence, oreither filed as statutetive because not required by

court, nevertheless,inthe anybecause wasdeponent present
issueor declarations of the defendant to anyadmissions pertinent

andtrial were to be the adverseon competent proved by party;
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it is immaterial whether such declarations were oralproved by
them,of one who heard or the defendant’stestimony by signed

Clark,instatement the form of a Phenix Ins. Co.v.deposition.
58 N. H. 164.

The to the that the title to the whole of theexception ruling
inland the indescribed declaration was issue is sustained. The

to the use of the is overruled.exception deposition permitted
is,The are not considered. The orderremaining exceptions

theJudgment plaintiffs.for

All concurred.

Coos,
3,March 1903.

Tr., Lambert,v.Lamoureux Morin & Claimant.

highway commissioner,The fact that a acting authoritywithout formal
city council, customarily accepted assignmentsfrom the earningsof future

by employed department,in wages paidthose his and that such were to
treasurer,assignees by city municipal-the findingthe awarrants that the

ity acceptor agent purpose.constituted the an for that

Foreign Attachment. Facts and case transferred fromagreed,
1902,term,the November of the court J.superior by Young,

The defendant was employed the of Berlin as a laborerby city
in the street Hedepartment. was hired and worked underby

B.John 17,1902,commissionerNoyes, of thehighway Maycity.
defendant, consideration,the for a valuable to Josephassigned

Lambert all wages to be inearned while the of theemploy city.
The face,was toassignment presented who wroteNoyes, itsupon

B.John street“Accepted, Noyes, commissioner.” The assignment
and were recorded with thealleged acceptance clerk.duly city

this action was andSubsequently the attached thebegun, plaintiff
effects, and credits of thegoods, defendant in the hands of the
The disclosed due oncity. city account of the defendant’s128.88

labor, set the andup denied itsassignment, Theliability. city
council never authorized the commissioner or otherhighway any'

to drawnperson accept it. For severalassignments upon years
the commissioner had been accustomed tohighway accept assign-
ments of made him,men under and thewages by working wages
afterward earned the hadby been to theassignors paid assignees

theby treasurer.city


